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Ladies and Gentlemen,

we present you another publication of the INNOVAN®Oseries. This time it is
devoted to innovative actions in the field of I@1e have succeeded to engage scientists from
the University of Lodz who focus on a wide rangmatfters related to the main subject of the
publication.As a result, we obtained a multidimensional imafyproblems and development
opportunities faced by local government units ilatien to the development of information
and communication technologies, in particular ofmowmative solutions.Although our
publication is of scientific nature (also thanks ttee review of professor Edward Stawasz
from the Faculty of Management at the University Loidz), the authors made efforts
to discuss topics related to issues that are ingourfrom the perspective of the everyday life
of residents as well as operation of enterprised aalf-government administration of the
Lodzkie Region. For the convenience of the Reattexqublication has been prepared in the
form of a free e-book.
We invite you to download “INNOVATIONS 2014. Inrtosea ICT actions.” from
www.si.lodzkie.pl. Innovative ICT actions
| wish you an interesting reading
Witold St pie
Marshal of the Lodzkie Region
| would like to thank the management and acadetait siembers of the Department
of City and Regional Management (Faculty of Managem University of Lodz),
the Department of Local Government Economics (Rgcaf Economics and Sociology,
University of Lodz) and the Department of Europ&monomic Law (Faculty of Law and
Administration, University of Lodz) for their inwv@ment in the elaboration of the

publication.We will count on your cooperation also next year.
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Aldona Podgorniak-Krzykacz, PhD

Faculty of Economics and Sociology, University of adz
Institute of Spatial Economics

Department of Local Government Economics

Introduction

In the era of increasing competitive pressure ardhpnent growth in effectiveness of
public services, the local government is searcHmrgnew, cheaper and more effective
manners of executing public tasks it is chargedvwithe aim of such actions is to provide
an adjusted public service of higher quality an@&tsure a cheaper process of its production
and delivery or benefits for the environment. Thguirement to increase productivity and
effectiveness of public service provision occuriedPoland in the 1990s due to the new
public management, and it is still popularised witthe framework of the local governance
concept. Despite different assumptions and instrisyehe two approaches towards local
management focus on the provision of appropriatdityuof public services: the first one
does it through management techniques, market mechaand contracts, and the second —
through participation and negotiation procedures val as a strive for consensus.
Both approaches have created an atmosphere of anddior innovative solutions, a new way
of thinking, a redesign of local government opewasi It is all accompanied with
a redefinition of values to which local authoritreger within their activities.

In the context of radical changes called for by lee public management and local
governance, it is justified to collate them to tbencept of innovation. According to
V. Bekkers, J. Edelenbos and B. Steijn, an innowais every transformation in the public
sector aimed to improve both its efficiency, pariance and effectiveness, and social
legitimacy’. Implementation of instruments of the aforemergibrconcepts and adoption
of a new operation philosophy at the local govenmninhevel may be treated as a manifestation
of innovative actions of local government unitsnc® both concepts are gaining popularity,
an increase in the innovative activity of Polisltdb government units is to be expected.
Moreover, according to B. Kaoch, orienting changes in the public administratiowards

innovativeness is justified by general regularitiéshe situational approach to management

1 V. Bekkers, J. Edelenbos, B. Steijnnovation in the Public Sectot:inking Capacity and LeadershilAS
series Governance and Public Management, Palgrweydmills/New York 2011, p. 10.
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and to the introduction of organisational changssyell as by the necessity to observe the
principle of economical activitiés

In many countries, the contemporary debate on iatows in the local government
is focused on social innovations. It is an attitveigected also in the recommendations of the
European Commission. Social innovations are treafedan alternative to the traditional
management. They require radical changes in standsvays of thinking of the rulers and
the ruled: the former are required to be open ti@aesis’ participation in local management
processes, while the latter must engage in loles. Thus, social innovations may be
treated as a manifestation of fulfilment of localvgrnance objectives.

Social innovations do not constitute the only catggf potential innovations in the
local government. Their range is wide, and eachth& innovations may be founded
on a different mechanism of local management: sdgu, contract or negotiations.
As a consequence, the aim of the chapter is totifgetypes of innovations implemented
in the Polish local government and to attributenth®® the mentioned concepts of local

management.

Innovations in the public sector — review of defirtions

Publications of Eurostat and OECD broadly defingoirations as an implementation
of a new or significantly improved product, procesew marketing method or new
organisation method in business practice, in waglor in internal relatioris.In order to
define innovations implemented by the public secibis necessary to take the sector’s
specific features into consideration. Innovativenisthe public sector consists in integrating
implemented novelties or new knowledge into theesyswhich depends on public decisions
in order to improve current or introduce new forofigctions, services and practices, the final
and the most visible result of which will be anre&sed efficiency of the public service and
a better standard of population’s life, at least the main areas’. The specificity
of innovations in the public sector becomes morgbie in the case of effects of their
implementation, which should contribute to the ioy@ment of the quality of life of citizens.

What is more, their unique features include

2 B. Ko uch, Innowacyjno w zarz dzaniu publicznymin: Nowe zarzdzanie publiczne i public governance
w Polsce i w EuropieAdam Bosiacki, Hubert Izdebski, Aleksander Naliclgor Zachariasz (ed.), Liber,
Warsaw 2010, pp. 40-45.

¥ OECD, European Communitie®slo Manual: Guidelines for Collecting and Interpreting Innowai Datg

3 Edition, 2005.

* Innowacje w sektorze publicznyReport przedstawiapy aktualny stan wiedzARC Fund, Sofia 2013, 32.
® Ibidem, p. 23.
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- possibility to decrease expenses — the innovédgiads to a reduction of public expenditure,

- noticeability — effects generated by innovatishsuld be perceived by residents,

- relative advantage, compared to the idea, produdervice preceding the innovation —
the innovation provides solutions better than thosed before,

- possibility to try — the innovation is tested arsmall scale to make it possible to assess its
effects, although it has to be noted that they appear with a considerable delay,

- compatibility with (local/regional) values ancews.

One of the main opportunities provided by innovagian the public sector is the
improvement of both the quality and the scope o¥ises offered to the society, including
individuals, social groups and compafiieBinovativeness allows local government units
to better satisfy the needs and expectations dfeos$, and sometimes also to manage
in conditions of limited financial resources. Tladtér effect of innovation implementation
results from its aforementioned ability to redugpenditure.

The basis of innovativeness is a change in theentiway of thinking and a redesign
of current processes taking place in the local govent. It should not be limited only to an
improvement of single elements in particular areésthe local government’s activity.
Entering the path towards innovativeness is relébed transition from the stage of single
enhancements and improvements to a fundamentagjeharoperation. By these means, the
assumption of a systemic approach to innovativeisgsst into practice.

It is worth to highlight that the implementationiohovations in the public sector, and
thus in the local government, is considerably Esamon than in the private sector, in which
they have been considered as a factor allowinget@ldp a competitive advantage for a long
time. The main reason for the low innovativenesstha public sector is an insufficient
competitive pressure inducing its organisationsdéek more effective solutions. However,
itis possible to indicate areas in which competiticonditions appear and may favour
creativity and innovation, in particular in the &ddg@overnment. Competition is present in the
field of provision of public services that have engbne the privatisation process, in public
service quality benchmarking, and in the strive l@fal government units for external
resources aimed at the strengthening of compettiv@antage. Phenomena such as turbulent
environment, globalisation, personalisation of B®mw or digitalisation may create an

effective innovation pressure in the public settdn the opinion of E. Sorensen and

® R. Walker,Innovation Type and Diffusion: an Empirical Analysif Local GovernmenPublic Administration,
2006, Vol. 84, pp. 311-335.

”'S. Osborne, L. BrowrManaging Change and Innovation in Public Servicg&ization Routledge, London
2005, pp.11-21.
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J. Torfing, innovation-oriented attitudes are alsagposed by the difficulty in solving
problems that appear as a result of such phenorasnalimate changes, stratification
of societies, urbanisation, development of agngelt Another significant factor is, in their
view, also globalisation, which places public sect@anisations in competitive conditiéns
The foregoing factors external in relation to pobbrganisations and constitute
elements of the broadly understood environmenteritices for innovative actions may also
originate from the public sector itself. Problerakated to a low social legitimisation of public
sector organisations are not insignificant. Innmrat in the public sector are often considered
to constitute a response to an increasing stagnafithe mechanisms that govern democracy
and the resultant decrease in the public Valdeother important factor favouring the search
for innovative solutions noticed by V. Bekkers, Tummers and W. Voorberg is the multi-
rationality of public administratidi The necessity to reconcile different interestsl an
competitive values may lead to the emergence of cawbinations of problem definitions
and strategies for their solutidn An important role in the introduction of innowats
is played also by other internal factors, such @ganisational culture and appropriate
environment which favours learning and implementatf new solutions, and in particular
the leadership in the local government. Studiesdaoted to date indicate that intra-
organizational and inter-organizational cooperatinatworks (collaborative innovation
networks) that accompany the introduction of innmves in the public sector are also
significant. By establishing cooperation with sc¢ifn and research centres, experts, non-
governmental organisations and enterprises, publiganisations acquire the ability
to generate new solutioffs

Types of innovations in the public sector
Oslo Manual introduces a typology covering foureymf innovations, i.&*

— product innovation,

8 E. Sorensen, J. TorfinGollaborative innovation in the public sectdfhe Innovation Journal, 2012, no. 1, p.
3.

° J. Bourgon,The Future of Public ServiceA Search for a New Balanceustralian Journal of Public
Administration, 2008, Vol. 67, 390-5.

19v. Bekkers, L. Tummers, W. Voorber§rom public innovation to social innovation in tipeblic sector:
A literature review of relevant drivers and barmerErasmus University Rotterdam, Rotterdam 2013epap
presented at the EGPA conference 2013, Edinbutbi31September 2013, p. 6.

3. Hartley,Innovation in governance and public servicBast and Presentublic Money & Management
2005, 25(1), 27-34.

123, H. HowardJnnovation, Ingenuity and Initiativethe adoption and application of new ideas in Auiralo

cal government  ANSZOG Institute for Governance, Australian Cerdf Excellence for Local Government,
Canberra 2012, p.14.

13 OECD, European Communitie®slo Manual...pp. cit



— process innovation,

— organisational innovation,

— marketing innovation.

Not all innovation types distinguished in the ptevaector correspond to actions observed
in the public sector. Taking objectives of the puldector, provided public goods and
services as well as the activities conducted foizemns into account, types of innovation
in this sector must be modified to a certain ext®nbduct innovation is replaced by service
innovation due to service activities of the puldictor executed for the benefit of citizens.
In turn, marketing innovation is replaced by commaton innovation which refers to the
ways in which public sector organisations commuteieeith citizend”.

Table 1.Types of innovations in the public and in the pievsector

Innovations in the private sector Innovations ia plublic sector
Product innovation Service innovation
Process innovation Process innovation

Organisational innovation Organisational innovation
Marketing innovation Communication innovation

Source: European Commissidtyropean Public Sector Innovation Scoreboard 2@ Bjlot exercisgBrussels
2012, p. 9.

P. Windrum complemented the foregoing list and tecahis own classification

comprising 6 innovation typ&s

- service innovations, consisting in the introductmnnew services or improvement in the
quality of the already existing services;

- innovations in service provision, concerning newcbanged manners of public service
provision;

- organisational and administrative innovations, \Whintroduce changes in organisational
structures and new procedures;

- conceptual innovations, which consist in elaboatiew and changing existing views and
assumptions;

- strategic innovations, resulting from a changéhway of thinking;

- systemic innovations, introducing new or improvedyw of interacting with other

organisations as well as sources of knowledge.

4 European Commissio&uropean Public Sector Innovation Scoreboard 204 jlot exerciseBrussels 2012,
p. 9.
15 P, Windrum,Innovation and entrepreneurship in public services Innovation in Public Sector Services,
Paul Windrum, Per Koch (ed.), Edward Elgar, Chditan 2008, p.8.

9



Due to its administrative character, innovations time public administration
management apply to the local government. A. Albartd G. Bertucci define them
as creative ideas introduced to management practaiened at the solution of persistent
public management probleffisit means that they relate to new services, neaetimes and
programmes, new approaches and new processes, reairpacurrent solutions and rules
prevailing in the public management system. Theegfthe notion of innovation in public
administration management corresponds to the ctunalepnovation.

In the case of local government, in particularhat evel of local communities, social
innovations can also be introduced. They are aitoesblve social problems, both individual
and collective, and to respond to social needsy Tdre often defined in terms of social
entrepreneurship, which should be interpreted aeuative, creative solution of social
problems with the involvement of citizens. Socralavations consist in changes in concepts,
processes, products, and ways of financing, orgtaisal changes as well as new relations
with stakeholders or territorial units, changes time manner of formulating policy
or collaboratiof’.

In addition to solving social problems, these irsitons generate also other benefits.
F. Moulaert draws attention to their positive imipan social relatior’§, while Theoretical,
Empirical and Policy Foundations for Social Innaeatin Europe (TEPSIE) stress the ability
of the society to act and to co-manHgén the case of social innovations, an importaie is
played by the environment, the context in whichyttege embedded. The dissimilarity
of assessments and effects of the same tool usedfanent conditions is highlighted by
A. Everg®.

Innovativeness of public sector in Poland — reviewf research results
Innovativeness of the public sector, as well ashef local government, as a factor
determining the competitiveness and developmenthef European economy, constitutes

a subject of interest of the European Commissionorber to evaluate the level of public

18 A. Alberti, G. BertucciReplicating Innovations in Governanckén Overviewin: Innovations in Governance
and Public AdministrationReplicating what workDepartment of Economic and Social Affairs. Unitéations
New York 2006, p. 15.

' OECD, Local Economic and Employment DevelopmenEorum on Social Innovations,
http://www.oecd.org/regional/leed/leedforumonsdoiabvations.htm (access: May 2014)

18 E. Moulaert,Social Innovation and Community Developme®incepts, Theories and Challengés Can
neigbourhoods save the cityFrank Moulaert, Flavia Martinelli, Eric Swyngedouw. Gonzalez, (ed.),
Routledge, London, New York 2010, pp. 4-16.

¥ TEPSIE,Overview of Social Innovation, Part 1 Defining $d¢hnovation 2012, pp. 17-18.

20 A, Evers, B. Ewert, T. Brandsen (edSocial Innovations for social cohesiofitansnational patterns and
approaches from 20 European citi&VIES European Research Network asbl, 2014, pil110
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sector innovativeness and to promote public innomat the European Commission conducts
a range of initiatives. Drawing on the examplehs# business sector innovativeness ranking,
it published in 2013 a pilot public sector innovatiess ranking called “European Public
Sector Innovation Scoreboard” (EPSIS). Its resatiefirm the divergent level of public
sector innovativeness in particular European stdtee measurement was carried out based
on indicators illustrating the potential, actionsdaproducts. The public service innovation
potential is determined by human resources (evaduat terms of the employment share
of creative occupations and the percentage of p@giministration employees with a higher
education degree) and the quality of public ses/(@valuated with the use of such indicators
as government effectiveness, regulatory qualityC I0se in public administration, online
availability of public services). Innovative act®om@re measured with the use of indicators
showing opportunities, growth factors and barridss innovation faced by public
organisations. As for the measurement of produttspnsists in presenting the quantity
of public sector innovations, innovativeness of lpuprocurement and influence of business
results in a given country.

In the light of the ranking, the Polish public s#ds not innovative. It was classified
among public sectors of Bulgaria, the Czech Repul@iermany, Greece, Hungary, ltaly,
Lithuania and Slovakia, for which the value of @adt 10 indicators is below the European

average.

Table 2.Indicators of innovativeness of the Polish pubkcter compared to the European

average
Innovativeness indicators Poland EU average
Percentage of persons pursuing “creative occupsti@urostat) 32% 23%
Share of employees with a higher education dedtamétat, Labour Force 28% 29%
Survey)
Government effectiveness (World Bank) 0.6 1.17
Regulatory quality (World Bank) 0.9 1.26
Increase in the effectiveness of public adminigiraservices due to the use 35 4.58
of ICT (World Economic Forum, 2012)
Online availability of public services (Eurostatfdrmation society 79% 84%
statistics)
E-government development index (UNPAN, UN e-GovezntiSurvey 0.65 0.75
2013)
Share of service innovators in innovations (Innobaatr 2010) 67% 64%
Share of process innovators in innovations (Innotvetr 2010) 84% 76%
Significance of internal barriers for innovatiomribbarometr 2010) 50% 30%
Significance of external barriers for innovationridbbarometr 2010) 58% 30%
Active management role in innovation (Innobaron2€tt 0) 29% 34%
Significance of external knowledge for innovatidnnobarometr 2010) 26.5% 26.5%
Share of employees engaged in groups meeting egudar basis in order 20% 22%
to develop innovations (Innobarometr 2010)
Share of public administration organisations whinplemented service, 94% 89%
communication, process or organisational innovatidgnnobarometr 2010
Share of “new” services in all implemented serviggovations 12% 27%
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(Innobarometr 2010)

Public sector productivity (OECD) 20 25
Improvement in public services for business (Inmobeetr 2011) 20% 20%
Impact of innovative public services on the acyivf enterprises 17% 15%
(Innobarometr 2011)

Public procurement as an innovation factor in bessn 18% 24%
Public procurement of high-tech products (World f@mmic Forum) 3.3 3.8

Source: European Commissidtyropean Public Sector Innovation Scoreboafd 3, op.cit.

Earlier, i.e. already in 2010, the European Comimmspublished a report entitled
»Innobarometr 2010Analytical Report on Innovation in Public Admination”, presenting
the results of research on innovativeness of 0@®04public administration organisations
from 27 Member States, Norway and Sweden. The relse@vealed innovative activity
of two thirds of organisations over the last 3 geaonsisting in the introduction of a new
or considerably improved public service. In the ecasf Polish public administration
organisations participating in the study (409 orgations), over 67% confirmed to have
demonstrated such activity. The indicator is atléwel of the European average. Research
results published in the Innobarometr showed tli innovative activity of entities
responsible for the provision of public servicepateded on disproportions between social
needs and limited resources. The higher the disptiop, the greater the need to seek
innovative solutions.

In order to honour the most innovative public adstmation organisations in the EU,
in 2013 the European Commission awarded the Europ®ae for Innovation in Public
Administration to 9 public administration organisats. Based on four criteria, laureates are
determined in three categories: initiatives foizeits, initiatives for firms, initiatives for
research and education. So far, no Polish publimimdtration organisation has been
awarded.

Another institution monitoring innovations in thelpic sector is the OECD. Within
the framework of the “Observatory of Public Sectonovation” initiative, information
is gathered with regard to innovations implemeniegublic organisations around the world
which contributed to an improvement in cost effindg, quality of public services or users’
satisfaction. The aim of the platform is to conggétan inspiration to the implementation
of new solutions, search for new partners, pronmotibinnovativeness in the public sector.
At present, the observatory provides informationcawning 109 practices, most of which are
process innovations. Their analysis allows to aetla couple of characteristic trends related
to public innovations. The first one refers to ge¥sonalisation of public services, the second
to actions aimed to achieve savings by means ofdlmfation of functions of public

administration units, e.g. in the form of sharedviee centres, and the third concerns the
12



creation of competitive conditions. Innovationstie public sector often consist also in the
introduction of information and communication teclogies. Among all innovations reported
to the monitoring system, 7 were implemented iraR@) mainly at the level of government

administration.

Innovativeness of Polish local government units

The innovation potential of the local governmentassiderable. Innovations may be
introduced in nearly all fields of a commune’s wityi (to its administrative structures, to the
public service provision process, as well as to lteal management) and in relation to
various types of local public services (administgt social or technical ones). Different
types of innovations are implemented: organisatjoservice, process and communication
ones. It is worth to pay attention to theoreticadl adeological background of the foregoing
examples of innovations in the local governmenteylresult from assumptions of the new
public management and of local governance. The dorfocus on a strive to improve
the efficiency of undertaken actions, and the tate oriented towards elaborating solutions
within negotiations and attempts to achieve a amsis® as well as community involvement
in the management of a local government unit.

The observed organisational innovations implemehtetbcal government units were
intra-organisational transformations, mainly in theganisational structures of offices and
human resources management systems. Moreovelpasgble to observe a trend consisting
in the creation of external structures in the fayfrmunicipal holdings, purchasing groups,
shared service centres. Another organisational viatnan are new forms of cooperation
between local government units (social cooperativasd between sectors (strategic
multisectoral partnerships).

Table 3. Organisational innovations implemented by local eqovnent units according
to types and concepts of local management

Organisational Examples of innovations
innovation type
New public management Co-management
Intra-organisational | Task forces Knowledge networks
innovations Decentralisation of planning and of control

functions

Reduction of hierarchy levels
Quality circles

Quality certificates
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External Cooperation/networks — municipal holdingCitizen quality audits

organisational local government social cooperative Co-production in public services

innovations Outsourcing/privatisation — contracting pParticipatory management methods
public services with private and social entitiesviultisectoral strategic local
Offshoring - shared service centres partnerships
New forms of cooperation between logdParticipation in national and
government units international networks

Source: Own work

As far as service innovations are concerned,Wdgh to mention various e-services,
such as one window services, online treatment,epiatmonitoring, e-counselling, e.g.
concerning waste separation, as well as eco-inftmsand technological innovations. Their
goal is to increase the accessibility of publicvems with the use of information and
communications technologies, a wide use of whicthepublic administration is fostered by
new public management.

Process innovations in local government units wik connected with the
implementation of electronic administration andcefenic documentation flow, as well as of
modern management tools, including integrated egrat management and development
monitoring, innovative social participation methods co-production methods of public
service design. This group of innovations compriz@stices aimed to improve the efficiency
of public services, as well as to better adjuséligolicy and local management to the needs
and expectations of citizens.

The latter group covers communication innovatidmet ttonsistjnter alia, in using
social media while implementing information poliola public sector unit, in representatives
of local authorities keeping blogs, in launchintenactive websites providing data related e.g.
to the monitoring of development strategy or logalvernment spending. Postulates of
transparency and open public data access implethémeks to those innovations fall within

the scope of assumptions of the public co-manageooetept.

Conclusion

In the context of innovative processes, local goreant units play a dual role. On the
one hand, they are participants of regional innowmatsystems in which they exercise
the function of creators of appropriate conditidos innovative processes and links in the
innovation system. On the other hand, they may mnecoinnovators themselves
by introducing new solutions to their administratigtructures, production processes and
provision of public services and management pr@&seskhe ability to introduce innovations,

especially technological ones, depends on financagacities of a given unit, on the
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openness, as well as on the need for them expeddny the authorities, administration and
recipients of public services. Generation of inrteores (organisational, process, social and
management-related ones) is determined, to a amadkilk extent, by the potential,

knowledge, creativity and entrepreneurship of dfgc and representatives of local

authorities. The ability to cooperate with otherctses is another factor favouring the

development of innovations, as the latter are Wgwakated where knowledge, experience
and different perspectives for analysis and assassm presented by public, private and
social administration entities — are accumulated.

There is no doubt that innovations in the localegoment are necessary, in particular
in the context of the requirement to improve thiecieincy of its operation and effectiveness
of solutions to local problems. Innovations allaweixercise current public tasks with the use
of new means and methods, as well as to generateservices for citizens. The “new” is
usually the response to the existing inefficienaekw quality of a public service.

It is difficult to determine the scale of innovagivess of the local government sector in
Poland due to the lack of comprehensive data. Unigolly, Polish local government units are
subjected to constant innovativeness pressure mhd tp it. It is proven by an increasing
number of implemented innovations, as well as gy dhtivity of social innovators in local
environments. An important factor stimulating chesmigare funds from the EU budget
allocated, among other things, to systemic projemt®icerning management support.
However, it is most of all the inefficiency of cant tools and operation methods that leads
local government units to the creation of new ideasl implementation of innovative

solutions.
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Abstract

The chapter is devoted to innovations in the lagavernment. It describes the specific
character of public innovations and identifies typef innovations implemented in local

government units. The background for the presentetiderations are two trends in local
management: new public management and co-managelergover, the chapter comprises
an attempt to access the innovativeness of thelPpliblic sector, compared to EU countries,
with the use of innovation indicators publishedtbg European Commission and the OECD.
Low positions in the rankings indicate the necessarentation of changes in the local

management.
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Introduction

Although the notion of information society was knowlready in the 1960s, it was
clearly defined in mid 1990s in the Bangemann Répdkccording to that publication,
information society is capable of and able to méermation systems and telecommunications
services, as well as to send and remotely prodesgamation. Technological advancement
and innovativeness are currently the determinant sotio-economic development
of a country, region or city. They are also a dateant of civilisational progress, allowing
for a change of the existing economic order intew, more effective system based on a high
competitive capacity. However, the development aitga founded on modern technologies
requires the possession not only of the technadotiemselves, but also of an appropriately
prepared infrastructure, elaboration of databaselsich could be combined into an
information network of the city, and creation ofn@anagement system based on social
integration, co-management and joint responsibititythe functioning of the city.

In the face of new processes taking place in tlgoseconomic dimension of a city,
local authorities must redefine the managementsystind adapt it to changing development
factors. It is not possible to determine rigid feamork of the adjustment of cities to all types
of changes. However, local authorities more andemaiten use innovations and modern
technologies within city development managementgsees. Advanced techniques should be
used for the purposes of city management in evietg bf the functioning of the city, from
planning and performance of own tasks to the cormmnal monitoring of actions. The city
management system itself is composed of two levdlse first one is related to procedures
and management rules, while the second comprisesageanent personnel, technical
infrastructure and IT equipment, with the use ofchhthe activities of local authorities are

conducted The aim of this article is an attempt to answvher question of the extent to which

! The article was elaborated as a result of impleatem of the project founded by the National Sceentre
under decision no. 2011/03/B/HS4/03892

2 Europe and the Global Information Society: Recomuagions to the European Council

® Brol R. (ed.), Ekonomika i zardzanie miastem, Wyd. Akademii Ekonomicznej im. Cangego we
Wroc awiu, Wroc aw, 2004, p. 177



Polish cities have adjusted their management imsnis to new challenges, which include
technical advancement and development of informatmciety. The paper constitutes a basis
for further research concerning new techniques methods of city management in the

context of the use of advanced information and camioations technologies.

Information society

The idea of information society has been well-knaall around the world for many
years. Already before World War 1l, economist Frelldrvon Hayek considered information
to be an intangible asset, and the notiom@drmation societydeveloped in the 1960s, after
the publication of an article written by Tadao Umm@sconcerning a society based on
information processiffy Subsequent publications clearly indicated the rof intellectual
services and technologies, as well as the neetbtegs and use information for the purposes
of socio-economic development of the world. In otiverds, information has become a key
resource of a modern and efficiently functioningreamy. The resource is specialer alia,
because of its universal impact, as well as metiodds processing and transtehanks to
those methods information processing constitutes ebsence of the creation of national
incomé.

The terminformation societyhas been used in numerous strategic documentamy m
countries and political-economic organisationshef world. In Europe, it was used for he first
time in 1978 in a report concerning orientationghe development of France. In 1994, the
European Union elaborated tlB@rgmann Reportwhich enumerated social and economic
benefits linked to the transformation of the postdquction society into the information
society. In 2005, also a program to develop an informasiogiety —European Information
Society 2016- was adopted. As far as Polish documents conagthiem development of an
information society are concerned, it is worth tention e.g. recommendations of the 1st
Polish IT Congress of 1994, which highlighted tleeessity to take the role and significance
of ICT into account in the new development strate§yhe country, and the report entitled
Poland on the path to the Global Information Soci¢Bolska w drodze do Globalnego

Spo eczestwa Informacyjnedgoelaborated in 2002 by the United Nations Develeptn

* Papi ska Kacperek J. (ed.), Spo ecgavo informacyjne, Wydawnictwo Naukowe PWN, Wars2008, p. 4.

® Griffin R.W., Podstawy zarzizania organizacjami, Wydawnictwo Naukowe PWN, \&ar8007.

® Goban-Klas T., Sienkiewicz P., Spo ecgisvo informacyjne, Szanse, zageaia, wyzwania,

Wyd. Fundacji Pospu Telekomunikacji, Cracow 1999.

" The Europe and the Global Information Society: Recontaénns to the European CouncReport,
commonly called referred to as the Bergmann Repgefines the information societyter alia, as characterised
with preparedness and ability to use ICT systentkarsocio-economic life.
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Programme (UNDP) The latest Polish document is tBtrategy for the Development of the
Information Society in Poland until 2018hich embodies the priorities of the EU policy
relayed to the information society resulting frone tobjectives of thé&isbon Strategyand
eEurope - An information society for #litiatives.

The information society does not have one, unifatefinition. Depending on the
scientific discipline, the weight of particular elents characterising the society is different.
This multifaceted nature of the definition obvigusesults from the adopted identification
criterion. From the technical point of view, thevdmpment of advanced ICT techniques,
which positively impact the social and economic elirsion of a state by transforming the
existing system of employment, exercising authoréglucation, production and services,
is the most significant for the development of thiormation society. From the economic
perspective, the most important elements are irdtion and knowledge, which have become
a global commodity. As far as space is concerned, @ the development of advanced
information and communication techniques it is gassto notice changes consisting in the
erasure of national, cultural and economic bordeithe global society. The reason for that
is the fact that hotlines and data highways exgsimthe virtual space go beyond territories
of particular staté’s In turn, in the cultural context, it is possiltestate that the contemporary
culture is being transferred to the virtual reality

Most authors believe that the most important el@mef the development
of information society are information and commuaion systems existing within its
framework. The terms digital society, network socieand media society are used
interchangeably. However, regardless of the apprcatdefinitions contain certain common
features characterising the information societyeyfimclude:

developed means of production, processing, gathama transfer of information,

society’s skills related to the use of informattechnologies,

high rate of information technologies use in theigeeconomic life.

The assessment of the level of information socokyelopment depends on adopted
parameters. Generally, the most important developrrelicators in a given country are
considered to include:

number of computers per citizen,

8 United Nations Development Programme — UN agerpgrating since 1971, currently in 166 countries,
focused on solving development problems.

° Haber L.H. (ed.), Komunikowanie | zadzanie w spo eczstwie informacyjnym. Wybrane zagadnienia,
Nomos, Cracow 2011, p. 27.
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percentage of population using information and camication techniques,
Internet access,

share of the ITC industry and services in the GDP,

rate of employment in the ICT industry and services

ICT service offer of the public administratiSn

To sum up the definition problem, it has to beestathat the information society
is another stage of the evolution of society, fathdon modern information and
communication techniques as well as on an extenlezommunications network, the
coverage of which comprises all citizens. The imfation society has at its disposal highly
developed information and communication processiegns, which constitute the basis for
the creation of the national income and providiogrses of upkeep for the majority of the
society. It has to be highlighted that importamtdas defining the information society include
not only the universal access to ICT technolodies,also the citizens’ ability to o use them
for professional and personal purposes.

One of the topics of the debate concerning therinétion society in Europe is the
role of the social capital contributing to the depenent of new media. Social capital may be
defined as qualities of all social organisationsdsbhon cooperation oriented towards the
achievement of common benefits, trust and actitizecishig’. As for the new media, it is
a quite broad notion referring to various formseltgfctronic communication which is possible
thanks to the computer technology. They use, anobingr things, electronic publications on
CD-ROM, DVD, digital television and, above all, theernet? Studies on the development
of the Internet show that a considerable part apfees social and economic life has been
transferred to the virtual reality. The number acgbmsers increased in 2011 compared to
2000 by 500%. Similar changes has taken placearetionomic field, which is proven e.g. by

the constantly growing number of commercial tratisas conducted via the Interfigt

City management
Cities are organisational structures that, dutéocomplexity of social, economic and
spatial processes that take place within them, iregtheir managers to possess broad

knowledge concerning methods and ways of managementapidly changing reality. The

© Haber L.H. (ed.), op. cit. , p. 24.

! Sierra Caballero F., Ciudadania digital y sociedada informacion en la Union Europea. Un analisitico,
in: Andiamos, Volumen 9, nimero 19, mayo-agostd,2@. 259.

12\mww.stat.gov.pl, (05.04.2013)

13 Leeuw F., Leeuw B., Cyber society and digital pies: Challenges to evaluation?, in: Evaluationl},82012,
p. 112
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functioning of cities is regulatedhter alia, under the Commune Local Government *Act
City management is understood as one of the fofrge\erning the functioning of the city as
an organisational unit, aimed to ensure the fuliinof its objectives while observing the
sound management principle

The objects of a self-governing unit — the city ensist in performing public tasks
with the use ofinter alia, legal measures, including the instruments of powke basis for
the exercise of power is constituted by three ppadactors:
1. Formal competences — understood as sourcesnarpresulting both form legal norms and
from organisational powers of the public administra
2. Material competences — resulting from the passasof specific tangible and intangible
resources, which are important for the functioroh@ given local government unit.
3. Intellectual competences — depending on persomatacteristics of persons exercising
power in the city, as well as their knowledge akitlss®.
A city is an open system with its own organisatiasteucture and specific features indicated
in he theory of organisation and managertent
1. It is a goal-oriented creation of man — a citycieated by all members of a given
territory, and one of its aims is to satisfy thed of the local community and to increase the
quality of life the territory;
2. The organisation is composed of people and faasliti including the infrastructure;
3. A city is an organisation distinguished from itsrreundings; it has its own
organisational structure which conveys goods, sesyi information and values to its
environment;
4, A city has a separate governing body — communitynbers choose executive and
legislative authorities of the commune;
5. Ways of cooperation between particular administeatinits of the city are fixed by
means of formalisation.
Management processes refer both to commercial amlcommercial organisations.
According to the definition, management is a seaatfons oriented towards organisation’s
resources, conducted with intent to fulfil the ongation’s objectives in an efficient and
effective manner. According to Fayol, the said a@tprises planning and decision-making,

4 Commune Local Government Act of 8 March 1990, daliof Laws No. 16, item 95, as amended.

> Gaczek W.M., Zaraizanie w gospodarce przestrzennej, Oficyna WydaenBranta, Bydgoszcz-Pozna
2003, p. 15.

% Brol R. (ed.), Ekonomika i zardzanie miastem, Wydawnictwo Akademii Ekonomiczmej Oskara Langego
we Wroc awiu, Wroc aw 2001, p. 162-163.

" Bielski M., “Podstawy teorii organizacji i zadzania”, C.H. Beck, Warsaw 2004, p. 35
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organising, leading and controllifg Thus, ensuring a skilful and effective fulfiiment
of objectives is a measure of the efficiency of agament. In fact, skilfulness means using
resources in a way that does not make it possibleasste them, while effectiveness consists
in conducting successful actidiis
Responsibility for the efficiency of city managerhéies with local authorities. Markowski
draws attention to the bidirectional character dafy onanagement: municipal office
management (“internal”) and “externally’-orientecimagement, i.e. management of the city
as a whol&. He mentions also differences in the programmihgublic units and business
entities. It has to stressed that municipal autiesii acting in favour of local development,
should focus their attention on the agreed socidl @conomic objectives, as well as on the
improvement of the residents’ living conditions.eféfore, the fulfilment of aims related to
local development should no longer be based onlyfamal and legal procedures.
In the contemporary world, the manner in which ealogovernment unit cooperates with
local socio-economic partners, as well as the wayhich and how efficiently it initiates and
coordinates socio-economic processes are very tampor

Brol describes the city management system withudgeof two elements:
- management instruments and rules;
- management personnel and material, technicallBrrésource¥. The functioning of the
city in the conditions of competition between logaivernment units and the development
of public management as one of the areas of marageiorce local authorities to implement
ways and methods of management used to date iprivete sector to the public sector
In the literature, a discussion has been takingeplar years with regard to whether it is
possible to manage a city like a private compangcoiding to MarkowsKf, local
governments should adapt management techniquesrpiouthe private sector, despite many
restrictions related to the applicable law, objexdi of the operation or conducted activities.
In the city management system, local authoritiegeharange of instruments at their disposal,
the decisions concerning the selection and usehi¢hwdepend on conditions existing in

a given period in a given city.

18 Cf. Griffin R., “Podstawy zarzlzania organizacjami”, PWN, Warsaw 2002, p. 38

19 Griffin R., op. cit, p.38.

2 Markowski T., “Zarzdzanie rozwojem miast”, Wydawnictwo Naukowe PWN,r¢éav 1999, p. 16.

?l stawasz D., Sikora-Fernandez D., Polityka miejakabzwdj sektora MSP, in: Lachiewicz S., Matejun M.
(ed.), Zarzdzanie rozwojem ma ych rednich przedsbiorstw, Wolters-Kluwer Polska, 2011, pp. 128-149.
“Brol R., op. cit. p. 174.

% Wojciechowski E., Zaralzanie w samorzizie terytorialnym, Difin, Warsaw 2003, p. 36.

24 Markowski T., op. cit., p. 102.
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Information technologies as an instrument increasig the city’s competitiveness
In order to execute its own tasks, a local govemunit must be equipped with
appropriate tools, i.e. legally defined measurésit‘imay be used by a policy actor to incite

other units to adjust their actions to objectivéshe policy’?®

. Although the definition refers

to policies conducted by a local government, agyois defined as the activity of a given
organisation’s management aimed at the fulfiimdratdmpted objectives — it therefore may be
assumed that it is inextricably linked to the ailgnagement process. Instruments that local
authorities have at their disposal may be groupéal appropriate categories — depending on
their character, it is possible to distinguish amistrative and legal, financial, information,
technical instruments etc. As for the range of iobpi is possible to identify general, local an
individual instruments. The main aim is to effeetiv influence the growth and
competitiveness of a local government unit.

The competitiveness of the economy is defined sa%albility to adjust to new conditions
allowing to maintain or improve the global positiéh In the case of a city,
the competitiveness constitutes either a state amtimuous advantage achieved by the
territorial unit compared to other cities or a @sg of competing — consisting in the existence
or creation of appropriate conditions for businessties functioning within their framework,
so that the latter be able to achieve a competdnantage (indirect competition), or in a
direct competition of territorial units to obtaionds, attract investors, organise supra-local
cultural events, etc.

More and more often, the most important factorswiich the development of urban
units is based include social capital, knowledge atvanced technologies that allow to save
both time and energy. The development and the sitgés use advanced technologies in city
management processes are nowadays becoming ifevitathe modern global economy, the
competitiveness of business entities depends, tmresiderable extent, on the level of
innovativeness and possessed knowledge. Analogicle competitiveness of territorial
units depends on the innovativeness of their ecgndme knowledge they possess, as well as
the manner an speed of information sharing. Highlityulocal public administration focused
on increasing and fostering innovativeness, as aglacilitating access to information and
reducing administrative procedures, is one of tbatemporary factors determining the

competitiveness of a ct{

% Markowski T., op. cit. p. 25

% Markowski T., op. cit, p. 102.

27 Szczech-Pietkiewicz E., Konkurencyjnowybranych polskich miast na tle miast z innych gie
cz onkowskich Unii Europejskiej, Zeszyty Naukowel&gium Gospodarki wiatowej, no. 34/2012, p. 129.

23



Knowledge and information constitute one of theimméactors that condition
the functioning of each organisation. Therefore, ke of advanced information technologies
in the city management process allows to use ttyésaiesources in a much more effective
manner. An interesting concept related to the ubeadvanced technologies in city
management processes, or generally in public adtmation, is the Tim O'Reilly’s
“Government as a Platform” concept. It assumes thdilic administration operates as
a platform constituting the environment for the dtioning of other entities, often private
ones or entities from the third sector, which @nbidsis may provide the society with a range
of innovative services, including public servicdsmeans that public administration does not
have any precisely defined tasks in the field afeerices. It should, on the other hand,
provide raw data that may be processed and usegribgte sector entities or non-
governmental organisations for the purpose of rgatheir own e-servicéd Such an
approach to advanced technologies in city managenpeacesses allows to avoid
responsibility for the creation, maintenance amaricing of applications that require specific
programming skills.

The development of information and communicatiotechnologies implies
the necessity of reorganisation both in the cadausiness and of public entities. The need to
use ICT technologies in a modern, contemporary sty be observed in practically every
area of the territorial unit functioning. Considwyithat cities compete with each other for new
investors, residents and funds, the developmehigbf technologies — which allows for a fast
and unlimited transfer of data, availability of ala&ses, creation of effective and easily
programmable infrastructure — and expanding netvodrgensors and controllers are in fact
becoming a necessity. The main benefit is an imgmmant in the quality of services provided
to city users and a possibility to save financiatlays, time and energy, as far as the
functioning of the city is concern&d

The use of advanced technologies aimed at the weprent in the city management
is significant especially in such areas as:

energy management,

transport management,

residential construction,

% More information on the “Government as a Platforatncept are provided by Andrzej Sobczak at
InteligentneMiasta.pMiasto jako platforma — fundament Smart Cihttp://inteligentnemiasta.pl/miasto-jako-
platforma-fundament-koncepcji-smart-city/5239/ @&x 15.06.2014)

9 Ratti C., Townsend A., “Splot spo eczny”, inviat Nauki, No. 10 (242), October 2011, p. 32.
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safety of residents,

e-government.

The process of implementing ICT techniques in teall government is, according to the
requirements of the times, inevitable. In Polanalyéver, it takes place too slowly to allow
technologies to considerably influence the competiiess of territorial units. Polish local
authorities are not fully prepared to use ICT téghes — it results mainly from the lack or
funds for the implementation of new technologiestidl research conducted within the
framework of the “Smart city concept as the deteant of decisions made with regard to the
functioning and development of a city” proj&cshowed that the highest extent of use of
advanced technologies is observed is such areeydiunctioning as energy economy and
public transport. As far as the functioning of pabladministration is concerned,
it is a challenge for Poland to implement the S@oenputerisation Plan for the years 2011-
2015, the main objectives of which include:

provision of computer services meeting the needstiaens and business,
increase in the efficiency and effectiveness oflipiddministration functioning thanks to
the use of modern ICT techniques,

creation of conditions for the development inforimatsociety.

Conclusion

While defining the problem of the use of advanaethhologies in the city management
process, it is necessary to highlight that it iarelsterised with cognitive issues that are new
from the perspective of the Polish reality. In twntext of support for the decision-making
processes related to the city functioning and dgrakent owed to advanced technologies, it is
necessary to pay attention to basic barriers witgshlt, above all, from:

lack of coordination in the provisions of many tgc documents concerning the city’s

social, economic and environmental dimensions, wieads to conflicts at the stage of

execution of tasks provided for in each of thoseudeents;

low levels of use of ICT technologies in Polishest

lack of reasonable long-term planning, in particutathe case of spatial and economic

planning.

% project implemented by the Department of City &egjional Management, financed by the National Seien
Centre. Its aim is to identify the scope of useth& smart city concept for the purpose of city nggmaent,
compared to the Polish reality.
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Moreover, efficient management of the city requistisnulation of innovativeness, use of
advanced technologies and cooperation betweencplarti entities, favouring smart and
sustainable developméht Polish economy seems to be lacking in innovatompared to
other European countries, and local authorities rase trying hard enough to improve
conditions fostering the creation of new concepis idead”. What is more, the willingness to
use advanced technologies displayed not only bgl laathorities, but also by the society
itself, is also important. The reason for thathe fact that the possession of an appropriate
infrastructure is not sufficient for the creationdadevelopment of information society.
What is equally necessary is the readiness to tistha possessed knowledge and trust
between the public administration and the sociétythermore, it is indispensable to provide
regulations allowing to safely collect, transferdaprocess electronic data regarding all

domains of social life and city functioning.
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Abstract

The information society is another stage of so@&@ablution based on modern
information and communication techniques as welbasan extensive telecommunications
network. The development of information and comroations technologies implies the
necessity of reorganisation both in the case ofnless and of public entities. New socio-
economic processes, including the broadly undedstmmmputerisation of life, are posing
a challenge for local authorities and forcing theenmedefine the management system as well
as to adapt it to changing development factors.eViord more often, public authorities use
innovations and modern technologies for the purpasfecity development management
processes. It results from the fact that an efitcreanagement of the city requires stimulation
of innovativeness, use of advanced technologiescangeration between particular entities,
favouring smart and sustainable development.

The aim of this article is an attempt to answer diestion of the extent to which
Polish cities have adjusted their management imsnis to new challenges, which include
technical advancement and development of informagmciety. Knowledge and information
constitute one of the main factors that condititve functioning of each organisation.
Therefore, the use of advanced information techmetoin the city management process
allows to use the city’s resources in a much méfectve manner.

Key words:

information society, smart city, city, developmetet;hnologies
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Introduction

The notion of innovativeness is currently widelyedsand even, in certain situations,
overused to justify the necessity to modernise ¢keenomy of the European Union.
Globalisation processes and the economic crisie daectly influenced the need to elaborate
a political and economic strategy for the developime the European Unidnwhich will
take into consideration not only competitivenessit lalso modern and innovative
development taking account of the rapid technoklgicogress. At the same time, the Europe
2020 strategy highlights the significance of smabd medium enterprises from the
perspective of the economic growth, counteractinggdffects of the crisis and increase in the
innovativeness of EU Member States.

Literaturé and European Commissibprovide different definitions of innovativeness
and distinguish its four basic types:
1. Product innovativeness, which means a creati@m amprovement of a good or a service;
2. Process innovativeness, which means a creatiaan amprovement of a production or
delivery method,;
3. Marketing strategy innovativeness, which cossist the creation of new marketing
methods,
4. Organisational innovativeness, which consistghi& introduction of a new workplace

organisation, a new business practice or new oglativith external partners.

! The Communication from the Commission of 3 Mar€i@ Europe 2020 - A strategy for smart, sustainable
and inclusive growth, KOM (2010) 2020.

2 Legal and economic literature comprises a rangeubfications concerning the innovativeness, e.gAliike,
Can Firms Simultaneously Pursue Technology Innowmatand Design Innovation, Annals of Business
Administrative science 2014, No. 3, p. 169-181; &awasz, Innowacje a konkurencyjnoma ych
przedsibiorstw, Zeszyty Naukowe, Organizacja i Zatzanie, wyd. Politechniki 6dzkiej 2013, pp. 17-28;
E. Stawasz, Innovation capacity of entrepriseslecsed issues, Acta Universitatis Lodzensis Fold@homica
(227) 2013, pp. 107-127; E. Stawasz, Rozwdj batdal innowacyjnaci i konkurencyjnoci ma ych i rednich
przedsibiorstw w Polsce, Acta Universitatis Lodzensis, i&oDeconomica (234) 2010, pp. 123-136; ed.
T. Kranicka, T. Ingram, Innowacyjno przedsibiorstw: koncepcje, uwarunkowania i pomiar, wyd. ,UE
Katowice 2014, ed. A. Wilmaka, Innowacyjno 2010, Raport PARP 2010; T. Szymanek, Innowacyjno
w przedsibiorstwie, Warsaw 2013; J. Duraj, M. Papiernik-Waojal, przedsbiorczo i innowacyjno , Difin
2010.

® www.europa.eu/enterprise/innovation.



Considerable significance of the SME sector for @dm®nomic growth of all EU
Member States justifies the debate concerning ¢hepability of the provision of support for
this sector through the public procurement systeram the point of view of the analysis of
legal provisions, public procurement is regulatethbin the EU laW and in the national law
of all Member States. The scope of application &f & national law depends on the
exceedance of the so-called thresholds specifi€lifRegulations

The aim of public procurement is, above all, tdfifticonomic objectives, i.e. to
obtain a good or a service of the highest posgjbbdity for the best price. However, on the
other hand, it is possible to observe practicedovi@d by regulations, which allow to take
non-economic aspects into consideration in publensging taking place within the
framework of the public procurement system. Sucpeeis include e.g. preferences
concerning environmental protection (the so-cafjegbn public procurement, support for the
social policy (e.g. for people with disabilitiegs well as support for small and medium
enterprises. These trends are clearly visible endb-called legislative package of new EU
Directives concerning public procurement, adoptesipiring 2012

Support for SMEs in public procurement is justfieot only with their considerable
role for the EU economy, but also with the capadiy innovate, flexibility, simple
organisational structure and ability to respond irapid manner to the needs of the market.

What is more, the activity of SMEs acting as caoetses in public procurement is beneficial

4 Currently, applicable EU regulations include: Diree 2004/18/EC of the European Parliament andhef t
Council of 31 March 2004 on the coordination ofggdures for the award of public procurement cotdréar
construction works, supplies and services (OJ EW34 of 30.04.2004, p. 114) referred to as the @aks
Directive; Directive 2004/17/EC of the Europeanl@arent and of the Council of 31 March 2004 cooatiimy

the procurement procedures of entities operatintpénwater, energy, transport and postal servieemss (0J
UE L 134 of 30.04.2004, p. 114) referred to as Whiities Directive; Directive 2007/66/EC of the Epean
Parliament and of the Council of 11 December 20®@raling Council Directives 89/665/EEC and 92/13/EEC
with regard to improving the effectiveness of rewiprocedures concerning the award of public pranemt
contracts (OJ UE L 335 of 20.12.2007, p.31) refittoeas the Review Directive;

®> The thresholds above which provisions of the Eesmplaw apply are, according to the Commission
Regulation (EC) No. 1336/2013 of 13 December 20dfrading Directives 2004/17/EC, 2004/18/EC, and
2009/81/EC of the European Parliament and of thanCib in respect of the application thresholds foe
procedures for the award of contracts (OJ UE L 8834.12.2013, p. 17) as follows and amount to: for
construction works: EUR 5,186,000, for deliveriesd aservices a) in local government units (generally
speaking): EUR 134,000, b) in government admintistna(generally speaking): EUR 207,000 c) in thiitigs
sector: EUR 414,000. With regard to contracts edicgethe aforementioned thresholds, national lapliap —

in Poland, it is the Public Procurement Law of a8ulry 2004 (Polish Journal of Laws of 2013, ite84,9.047,
1473, and of 2014, items 423, 768, 811, 915, 1446,1232).

® The so-called new legislative package of 2014 immuosed of: Directive 2004/24/EC of the European
Parliament and of the Council of 26 February 20&4uablic procurement, repealing Directive 2004/13/©J
UE L 94/65) referred to as the Classical Directidg@ective 2004/17/EC of the European Parliament aihthe
Council of 26 February 2014 coordinating the precwent procedures of entities operating in the watsergy,
transport and postal services sectors, repealimgcidive 2004/17/EC (OJ UE L 94/243) referred totlaes
Utilities Directive; Directive of the European Harhent and of the Council of 26 February 2014 @natvard of
concession contracts (OJ UE L 94/1).
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also for the enterprises themselves, since it ldgadsn increase in their revenues and
stimulates innovative solutiohsAt the same time, in studies orderédter alia, by the
European Commission, European industry reports Ralilsh reports, it is possible to
distinguish a range of barriers hindering the asdeg SMEs to the public procurement
markef:

- scope of the contract is too large for the capscand economic potential of enterprise,

- insufficient sources of information about contsafor execution,

- excessive requirements with regard to the fir@ncapacity of the contractor, both at the
stage of tender for the contract and of the ladtexecution,

- insufficient time for the preparation of a tendesssier,

- additional requirements concerning the possessfi@ppropriate certificates,

- high cost of obtaining certificates, bid secuatyd required performance guarantee,

- late payments,

- subcontracting instead of contracting,

- discriminatory criteria for qualification of camictors,

- unclear and imprecise tender evaluation criteria.

It also has to be stressed that, in addition tallsglutions fostering the participation
of SMEs in public procurement, it would be necegsarpopularise good practices aimed to
increase the participation of small and medium rpniges in specific regional and national
procedures.

Therefore, the objective of the present chaptdo ianalyse legal instruments of the
public procurement system favouring the provisidn sapport for small and medium
enterprises, as well as to attempt to answer tlestoun of whether the support for the SME

sector may contribute to an increase in the innesaess.

”'S. Arrowsmith, The Law of Public and Utilities Rroement, Sweet and Maxwell 2005, chapter 19; Nzisia
The legality of SME development policies under EGcqurementaw [in:] S. Arrowsmith, P. Kunzlik, Social
and Environmental Policies in EC Procurement Laam@ridge 2009, p. 346; J. Arnould, Secondary Resici
in Public Procurement: The Innovations of the NeieEtives, PPLR 2004, No. 13, p. 187; G. O'Brienpkc
Procurement and Small and Medium Sized EnterpriBB4,R 1993, No. 2, p. 82; A. Erridge, Involvement
of SMEs in Public Procurement, PPLR 1998, No. 73f.M. Burgi Small and Medium Sized Enterprised an
Procurement Law — European Legal Framework and @&efExperiences, PPLR 2007, No. 16, p. 284.

8 Evaluation of SMEs access to public procuremenkata in the EU, DG Enterprise and Industry, Fheglort,
Brussels, 2010; European Code of best practicelitdting access by SMEs to public procurement cacts,
Brussels 2008, SEC (2008) 2193; previous reponsluation of the SMEs access to public procurement
markets in the EU, DG Enterprise and Industry, Bels 2007; The access of SMEs to public procurement
contracts, DG Enterprise and Industry, BrusselsA2@® Poland, the most important report is the enétled
New approach to public procurement: public procwestrand small and medium enterprises, innovatiah an
sustainable development, report adopted by the €loafMinisters on 8 April 2008.
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Freedoms of the Single Market and public procuremen

Basic public procurement principles include tho$enon-discrimination and equal
treatment of all participants. These principlesgioating from the Treaty on the Functioning
of the European Unidn are enumerated also in the Preamble and the bbdijrectives
regarding public procureméfit

The principle of equal treatment means that akkgmises are to be treated equally and
that any form of direct or indirect discriminatias illegaf’. The case law of the Court of
Justice of the EU refers to many forms of discriation in public procurement related e.g. to
enterprises’ nationality.
Exemptions from the obligation to apply the fundataé freedoms are enumerated in the
Treaty and concern e.g. the protection of publierigst, security or public health. Treaty
provisions do not provide for any preferential treant of small and medium enterprises. The
fundamental freedoms of the Common Market reféhéoEU industrial policy and, thus, also
to regulations applicable to enterprises. In thetext of public procurement, an important
role is therefore played by the determination efrible of the state in the national economy of
a given Member State and the distinction betweerrdke of the state as the procurer and as
the legislator. As the procurer, the state aimpurchase goods and services under the best
possible conditions, while as the legislator tleesbften strives for the instrumentalisation of
public procurement and for the fulfilment of varsowstrategic objectives, e.g. of the
environmental protection policy, by means of puldpending. That is the reason why the
guestion concerning the extent to which MembereStatay, in the face of the existing EU
regulations, fulfil additional objectives, such sgpporting small and medium enterprises
within the public procurement system, remains dpen

Another interesting research problem refers toptwvision of support to small and

medium enterprises in the context of state aid.e@@ly, state aid is forbidden, since it

° Article 18, Treaty on the Functioning of the Epean Union, OJ EU C 115.

10 Article 2 of Directive 2004/18/EC and Article 10 Directive 2004/17/EC.

1P, Craig, G. Burca, EC Law. Text, Cases and MalerOxford 2010; S. Arrowsmith, The Law of Puldiad
Utilities Procurement, Sweet and Maxwell 2005, §2:4R. Nielsen, S. Treumer, The New Public Procarmm
Directives, Copenhagen 2005, p. 59; J. GalsteMik, Podstawy europejskiego prawa wspoélnotowegayZa
wyk adu, 1996, p.187; A. Cik ski, Wspoélnotowe prawo gospodarcze, CH Beck 2010;SA tysi ska,
Europejskie prawo zamoéwigublicznych, Zakamycze 2006, p. 107.

12.C-260/04 Commission v. Italy [2007] ECR |-7083y.p23; C-470/99 Universale Bau [2002] ECR 1-11617,
par. 91; po czone sprawy C-21/03 and C-34/03 [2005] FabriconREQ559, par. 27; C-264/99 Commission
v. Italy [2000] 1-4417; C-243/89 Commission v. Deaguk [1999]; C-513/99 Concordia Bus Finland ECR [2)00
I-7213; C-458/03 Parking Brixen [2005] ECR 1-8612410/04 ANAV [2006] ECR 1-3303.

13's. Arrowsmith, Application of the EC Treaty andreditives to horizontal policies: a critical ovemie
in: S. Arrowsmith, Kunzlik (ed.), Social and Enviroental Policies in EC Procurement Law, Cambrid@@92
pp. 147-248.
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threatens to distort competition in the Internal rkéd, and acceptable exemptions are
precisely specified by separate regulations. Tkathe reason why e.g. Italian regional
preferences, which reserve 30 percent of publidraots for enterprises registered in the
southern regions of Italy (the so-callstézzogiornd, were classified by the Court of Justice
as illegal regional preferences and unlawful st

In the case of public procurement, the conceptfoéd@and unrestricted competition is
materialised by the principle of choosing the luéfr at the best price. It is the so-called best
value for money principle. Therefore, in the publicocurement process, contracting
authorities are obliged to take into considerapoincipally economic aspects. Nevertheless,
in practice, Member States have repeatedly useduhkc procurement system to implement
their national protectionist policies. Following marous proceedings before the Court of
Justice, national preferences have been abolishédcampatible with EU lalv. However,
certain non-economic aspects, such as environmpragdction or preferential treatment of
people with disabilities, have over the last yebeen directly included in regulations
concerning public procurement. The fact that thadditional criteria have been taken into
consideration constitutes a manifestation of a ghan the previous approach towards public
procurement, which allowed for the fulfilment oflpreconomic objectives. As a result of
a pan-European debate, the admissibility of thelieggmn of the preferential treatment
related not only to the environmental and sociaitdies, but also to small and medium
enterprises were directly introduced both to theaRble and to the body of new directives of
2014. However, in this context, another questiosearwith regard to the effectiveness of the
new public procurement system which, accordinghriew approach, may be used e.g. for
the purposes of combating unemployment or reduaragket fluctuations. As far as the
support for small and medium enterprises in puphgcurement is concerned, it has to be
noted that in the present legal situation, thereaaly exist means allowing to achieve this
aim, and after the implementation of new directitkese methods will be ordered and

included directly in applicable regulations.

14.C-21/88 Du Pont de Nemours [1999] ECR 1-889; Sodsmith, Application of the EC Treaty and direetv
to horizontal policies: a critical overview in: 8rrowsmith, Kunzlik (ed.), Social and Environmengdlicies

in EC Procurement Law, Cambridge 2009, pp. 152-156.

> A, Gorczy ska, Zasady wspolnotowego prawa zamévgablicznych in: M. Krélikowska-Olczak (ed.) Prawo
europejskie w systemie polskiej gospodarki, Dif®d03; C-275/98 (Unitron Scandinavia) ECR [1999] B&2
par. 31-32; C-45/87 ECR [1988] 1-4929, par. 26;/883(Re Data Processing) ECR [1989] p. 4035; C86/9
ECR [2000], p. 111; C-225/98 [2000] p. 83.
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Soft law regulations with regard to small and medim enterprises

The role and significance of small and medium gmises for the public procurement
system is not regulated in any separate EU act.Hilrepean Commission published only
a guide concerning the promotion of SMEs, in whilsh importance of a better access to
public procurement was highlight&d In 2008, the European Commission adopted the so-
called Small Business Act for Europe, which congtis a manifestation of political will to
emphasise the key significance of SMEs for the Een econonly. The aim of the Small
Business Act is to increase the promotion of eménegurship and development of small and
medium enterprises by means of elimination of kasrthat limit their growth. In November
2011, the Commission presented a new approach tBsSkl a document constituting an
update or the Small Business Act which summed epatteady implemented initiatives and
proposed future legal solutions e.g. with regardetectronic invoices or payment of
obligations to SMEs within 30 days. Reduction omamistrative obstacles for enterprises and
support for their joint participation in tender pealures were also proposed.

In 2008, the “European code of best practicesifatilg access by SMEs to public
procurement contracts” was adopted. The aim of dbeument is to create support for
contracting institutions to develop strategies pmagrammes facilitating the participation of
SMEs in public procurement. An important role hiso deen played by the Communication
from the Commission of 2011 entitled “The Single rk& Act: Twelve levers to boost
growth and confidence”, which highlights the sigrahce of SMEs for the development of
the common marké&t

In 2011, a proposal of new European Union direstikegarding public procurement
was accepted. The directives were finally adopteBedbruary 2014, and the time for their
implementation into national law expires in AprdI56. New directives fall within the scope
of the Europe 2020 stratey which contains clear statements according to hvigiablic

procurement plays a key role in the EU not onlyadsrm of public spending, but also as an

16 Council Resolution on the action programme for IMBJ 1986, C 287/1; European Commission, Draft
Resolution of the Council concerning the action goammme for SMEs, COM (86) 445 final; European
Commission, “Promoting SMEs Participation in Puliimcurement in the Community”, COM (90) 166 final,
p. 2; Council Decision 2000/819/EC on a multiannpabgramme for enterprise and entrepreneurship and
in particular for small and medium-sized enterjsaJ 2000, L 333/84

" Communication from the Commission to the Courtbié European Parliament, the European Economic and
Social Committee and the Committee of the Regiofisink Small First”: A Small Business Act for Eurgpe
Brussels, 25.06.2008, COM (2008) 394 final.

8 Communication of the Commission from 13 April 20Mhe Single Market Act: Twelve levers to boost
growth and confidence,” COM (2011) 206 final.

9 The directives enumerated in footnote no. 5.

2 «Europe 2020 strategy for smart, sustainable anhlisive growth”, COM (2010) 2020.
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instrument allowing to support innovative econonmygl grotect the environment. Thus, the
aims of the new legislative package include thetétion of financial and administrative

barriers to the access to the public procuremestery, simplification of procurement

procedures and increase in their flexibility, elentsation of contracts, as well as support for
innovativeness provided through an increase inabeess to procurement for small and
medium-sized enterprises. Although a critical gsial of new legal acts arises concerns
regarding the chances for a full implementatiorthaf new guidelines, the forms of support
for SMEs which are permitted by law have been retéto in the public procurement system

for the first time.

Analysis of selected regulations favouring small ahmedium enterprises applying for
public procurement

In the current legal situation, it is not possilide directly introduce a preferential
treatment for SMEs. However, there are various $owh contracting authority’s activity
related to the award of a contract which, in faogy constitute solutions fostering an
increased participation of SMESs in the public precaent procedure. Introduction of a real
transparency in the proceedings, limitation of ficial requirements and provision of a
training system for contracting employees may alyeaow considerably increase the

participation of SMEs in public proceedings.

Division of tenders into lots

Already currently applicable EU directives of 208fbw to divide tenders into Idts
It is a solution which, without a doubt, directlgvburs an increase in the attractiveness of
tenders for SMEs without limiting the competitiveseof procedures. However, purchasers
cannot divide tenders into lots in order to restoicexclude the use of provisions concerning
public procurement. The Directive of 2014 also eagibes the meaning of division of tenders
into lots, introducing an approach different to greviously adopted one: the purchaser must
justify the situation in which they do not condwstich a division. It means that the new
Classical Directive of 204 introduces the principle of dividing tenders irts, and
derogations from it must be justified in detail.eThim of the said regulation is exactly to

increase the participation of SMESs in public precaent.

2L Article 9(5) of Directive 2004/18/EC and Articl@ 6)(a) of directive 2004/17/EC.
% Directive 2014/24/EU, Preamble (30).
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The Public Procurement Law regulates the possgibilitdividing tenders into lots in
Article 32. However, the value of tender is notccgdted for every lot, but for the total of all
components. It means that it is not admissibleitaed a tender into lots in order to avoid the
application of provisions of the Act or of the Epean Union law in relation to the
exceedance of the so-called EU thresholds.

Popularisation of division of tenders into lots hae generally assessed positively,
although the matter should always be regulatecttaikin the description of the subject of the
contract, so that requirements (especially findnoiges) for contractors’ qualification to

participate in the procedure and the amount ofbulrity be proportional to a given lot.

Subcontracting

Small and medium enterprises often participate @mdéring procedures as
subcontractors, even though from the economic puintew it would be more beneficial for
them to apply for the award of the contract thenese|Nevertheless, in the case of high-value
contracts, SMEs are not able to meet qualificatemuirements to participate in the procedure
for e.g. financial or organisational reasons. lohssituations, participation in the execution of
a contract as a subcontractor seems to be a gdatoso— although it provides lower
revenues, it makes it possible to perform a putdiatract.

According to regulations provided for in the newrddtive 2014/24/EU, Member
States of the European Union
may make it possible for subcontractors to claimnpent for the performance of a public
contract directly from the contracting institutioBuch a legal solution, which has recently
been regulated within the Polish law, consideratgngthens the position of subcontractors
and constitutes a significant incentive for SMEs.

The latest amendment of the Polish Public Procunéoaw? stipulates, in Article 26
(2b), that the contractor may count on the experéad experience, technical capacity,
persons able to execute the contract, as wellr@dial or economic capacities of other
entities regardless of the legal character of éh&tionship between them. In such a situation,
the contractor is obliged to prove the contractmghority that, in the course of performance
of the contract, they will have the foregoing reses at their disposal. In particular, the main
contractor must submit a written undertaking frone tsubcontractor that the latter will

provide the contractor with their resources (ermgpleyees, equipment) for the purposes of

2 Act of 29 February 2014 amending the Act — PuBlieccurement Law (Journal of Laws of 2014, item 1232
entered into force on 19 May 2014.
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the contract. Moreover, the subcontractor providingir resources and the contractor are
jointly and severally liable for any damage causethe procurer due to a failure to provide
the said resources (unless it is due to no falilie aim of the presented amendment is to
discipline subcontractors to actually perform tbatcact together with the main contractor, as
well as to eliminate pathologies, in the case oficivhall tenderers taking part in one
procedure were to use resources of the same suwactmmf or situations in which a
subcontractor declined to cooperate and, thusyeeléhe performance of the main contract.
With the previous legal framework, it was unfortteip possible to often observe situations
in which subcontracting was manipulatively used dbtain a contract and eliminate
competitors.

However, the role of subcontracting in increasthg procurement efficiency and
participation by SMEs should not be overestimagdbcontracting does not always need to
be related to high-quality performance of a corfriidimits profits of an enterprise engaged
that way and does not prevent manipulation norigging. It cannot be treated as an antidote
to problems connected with the execution of pubbatracts. Particularly visible problems
related to subcontracting may be observed in tmstoaction sector in Poland. Involvement
of means from European funds has introduced additicestrictive regulations with regard to
the organisation and time of construction work exen and it did not prevent the wave of
bankruptcies of subcontractors. It was caused;, aite, by the fact that tenders were assessed
only based on the lowest price and by the battlprafes of companies from the industry.
Statutory solutions which allowed to claim paymedirectly from the General Director for
National Roads and Motorways in practice causedynm@nblems related to proving the
status of subcontractor and to the adoption ofudiyfdegal act which, in its original version,

was in fact contrary to the prohibition of seleetistate aitf.

Framework agreements

According to EU directivéd contracting authorities may conclude framework
agreements with several entities. Therefore, igillation may also be treated as a form of
support for SMEs. Such a situation takes place cegibhe when public procurement is not
only covered by a framework agreement, but it$® @lossible to divide it into lots.

In the Polish law, framework public procuremengulated in Article 99 of the Public

Procurement Law, makes it possible to conclude aandémwork agreement after having

4 Journal of Laws of 2012, item 891.
% Article 32 of Directive 2004/18/EC and Articles aAd 40(3)(i) of Directive 2004/17/EC.
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conducted an open tender, a closed tender or diatgbprocedure with the publication of a
contract notice. A framework agreement is concluded 4 years with one or several
contractors. Its principal aim is to determine teramnd conditions, and especially purchase
prices of goods or services which will be providddring the period specified in the
agreement. By these means, contracts covered byraheework agreement are awarded
under simplified rules. On the other hand, smalll anedium enterprises may perceive
negative consequences of a framework agreementuctaac by e.g. local hospital, since if
they are not a party to such an agreement, thegiegraved of access to contracts offered by

a given contracting entity for a long time.

Functional description of the object of a contract

One of the ways to describe the object of a contiacto characterise its
functionality’®. Directives allow to present not only a detailezthnical description of
specifications and standards regarding the objéct aontract, but also a description
concerning its purpose. By choosing a functionakdgtion of the contract, the procurer may
obtain from tenderers significantly more innovatsautions than those commonly available
in the market. Thus, a functional description @& tbject of a contract may, without a doubt,
promote innovative small and medium enterprisepamicular from the IT sector.

Another way to support innovativeness is to alloor falternative solutions.
The procurer should specify minimum common requésts regarding alternative solutions
and the form of their presentation.

In the light of the Polish law, it is also admidsilbo provide a functional description
of the object of a contract. It is a method whictdoubtedly makes it easier to obtain goods
or services meeting the expectations of the organisf the procedure, supports
innovativeness and is, at the same time, availabkhe SME sector, which often provides
flexible solutions adjusted to procurer’s expectasi

Consortia of enterprises
Both under the Europe&hand under the Polish 1&fly enterprises may submit joint
applications for the award of public procurementtcacts. However, they must appoint an

agent to represent them in the tendering procedute represent them and to conclude an

% Article 53(1) of directive 2004/18/EC and Artic3&(1) of Directive 2004/17/EC.
27 Article 4(2) of Directive 2004/18/EC.
28 Article 23 of the Act of 29 January 2004 Publio€urement Law.
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agreement. Consortia are to be regulated in dbtaihational provisions. They may take
various legal forms. However, the procurer mayadtrce certain specific conditions of
participation of consortia in a given tender pragedand e.g. suggest a concrete legal form of
activity conducted in order to perform the impletiegp agreement. Additionally, new
Directive 2014/24/EU stipulates that conditions participation in tender procedure for
enterprises operating in a group must be propaitiand justified with objective reasdils

In the foregoing context, consortia may also beate@ by SMEs. Such a combination of
capacities of several business entities may magessible for them to apply together for the
award of the contract. Nevertheless, it is impdrtarremember that consortium members are
jointly and severally liable for obligations of tlensortium and, thus, SME should pay
particular attention also to the way in which cika relations between consortium members

are regulated in detail.

Electronic public procurement

The aim of electronic public procurement is to podencheap, fast and transparent
methods of procuremefit The Digital Agenda for Europe — a strategic doentmof key
importance specifying the support for the developined information and communications
technologies — also indicates the significanceusther development of contracts awarded
electronically’. Other strategic documents have long called forirmmease in the share
of e-procurement in the total number of conductedc@eding®. In order to popularise
e-procurement, the following solutions are propogedblication of all contract notices on the
procurer’s website (regardless of their value)attom of a national website devoted to public
procurement, elaboration of specialist open-accestact search engirnés

The new legislative package also fosters numeraligtiens aimed to popularise
e-procurement, in particular by means of increashmg number of procedures conducted
entirely online and by introduction of new instrume such as e.g. the e-Certis system, which

is an electronic repository of certificates andeotdocuments required by procurers from

? Directive 2014/24/EU, Preamble and Articles 16 @md

30 Article 1(7), (13), Article 33, Article 42(1), (4]5), Article 54 of Directive 2004/18/EC; ArticlH5), (6), (12),
Article 15, Article 48(1), (4), (5), Article 54 anfirticle 56 of Directive 2004/17/EC.

$Communication from the Commission to the Europearli#@ment, the Council, the European Economic and
Social Committee and the Committee of the Regioigit&) Agenda for Europe, COM (2010) 245.

32 The European Commission, Action Plan for the impatation of the legal framework for electronic b
procurement, SEC (2004) 1639.

¥*The Code of the Best Practices...”, p. 11.
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contractord’. Another solution would be to create one common &ectronic public
procurement platformi.

As far as Polish law is concerned, provisions wégjard to public procurement which
regulate the rules of electronic bidding, electcoauction and dynamic purchasing system
seem to be sufficient, but they are not widespr&ady are not popular in Poland and there is
no incentive scheme aimed at their further pronm3ticExperiences of procurers organising
electronic tendering procedures indicate considerséwvings (e.g. in the case of purchase of
office supplies they amount to 15-20%), decreassdaf errors and increased transparency

of tenders. Therefore, widespread of e-procuremmeyt popularise tenders among SMEs.

Most economically advantageous tender as the bagidgterion of tender evaluation

Criteria of tender evaluation that do not referyoid the lowest price also encourage
enterprises to participate in the procedure. IraRa| it was for a long time even possible to
observe the pathology of the lowest price, sincahi@ case of most tenders it was the
principal evaluation criterion. However, EU direets and Polish law have always given
procurers the right of choice: tender evaluatiatedon could be the lowest price or the most
economically advantageous tender understood ggriteetogether with additional evaluation
criteria selected by the procurer.

According to the most economically advantageousédemrriterion, while evaluating
tenders the procurer may take into consideratiom oy the price, but also e.g.
environmental and social aspects, after-sales cgentechnical parameters, functionality,
execution time, operating costs, as well as innegaess. Innovativeness appeared for the
first time among the evaluation criteria provided iin the Polish law in the last amendment
of 2014. Nevertheless, it emphasises the signifieari innovativeness in public procurement.
What is more, the amendment highlights that thdiegyprice criteria is to be the only one if
the object of the contract is publicly availableldras defined quality standards. Additionally,

the procurer must present, in the annex to theeolao® report, the way in which costs

3 Directive2014/24/EU, Preamble (33).

% Alvarez Jose Maria, Labra Jose Emilio, CifuentemnEisco, Alor-Hernendez Giner, Dsanchez Cuauchtemo
Luna Jaime Alberto Guzman, Towards a Pan-Europeano&urement Platform to Aggregate, Publish and
Search Public Procurement Notices Powered by LirBpdn Data: The MOLDEAS Approach”, International
Journal of Software Engineering and Software Ergging 2012, vol. 22, issue 3, pp. 365-383.

% A. Gorczy ska, Elektroniczne zaméwienia publiczne in: ed.Newak, Innowacje 2011. Nowoczesna
Administracja Wojewddztwa 6édzkiego, Lodz 2011.
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incurred in the entire period of use of the obdhe contract were taken into account in the
description of the said objétt

The new Directives of 2014 formulate also a totalgw principle which obliges the
procurer to take the calculation of product lifeley service and construction work costs into
consideration in the course of tender evaluatidre product life cycle refers to all stages of
the product life which should be calculated basadaocommon methodology. However,
currently there is no common European methodologytte calculation of the product's life
cycle costs. Such a state of affairs causes maogrianties with regard to the use of such
methodologies and mutual recognition of the methaglo used by the tenderer and the
procurer. Legal uncertainty may raise a numberugstions regarding the form and scope of
applied solutions and, as a result, extremely ictsthe access by SMEs to public

procurement markets.

Conclusion

An increase in the participation of SMEs in tendgriprocedures will, without a
doubt, result in an increase in their participation the execution of implementation
agreements. It will not only stimulate the growfheaterprises and mitigate consequences of
the economic crisis, but also cause an increasigeitnnovativeness of both those enterprises
and goods, deliveries and services offered by thigligp administration. In other words,
support for small and medium enterprises in puiacurement may contribute to an increase
in the economic innovativeness of the EU.

Legal solutions mentioned in this paper are nottreoy to the current principles of
competitiveness and transparency of tenders. Theyod constitute illegal state aid neither.
New trends consisting in including non-economicea$p, e.g. environmental or social ones,
to the public procurement system allow also to mt@mnnovativeness and support small and
medium enterprises.

The aim of supporting innovativeness is also figéilby the so-called pre-commercial
procurement, i.e. the purchase of research andajewent services by the public sector. Pre-
commercial procurement is chosen when it is notsipbs to meet a given need of the
procurer with the use of products available in tharket. The basic objective of pre-
commercial procurement is to divide the risk betwéee procurer and the contractor, the

latter incurring a part of research costs in refiomthe right to the results of the reseach. In

37 Article 91 (2a) in the wording of the Act of 29 feary 2014 amending the Act — Public Procuremexw L
(Journal of Laws of 2014, item 1232)
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the case of every stage of pre-commercial procungnseveral enterprises are invited at the
same time and work, independently of each otherfiming a solution to the procurer’s
problem. Afterwards, contract is awarded with relgém the solution which meets the
expectations of a public entity to the largest effe

Support for the innovativeness of SMEs in publiogurement may also meet with
criticism, since it is deemed that innovativeneas de offered mainly by international
corporations operating in high-technology industridowever, it has to be emphasised that
mainly SMEs are the most active in the biotechnglsector, IT, electronics, environmental
protection, consulting services, legal services] #re so-called creative industries, which
combine business with art and culture.

While summarising the foregoing considerationsisitalso necessary to take into
account various aspects of law violations in thédlipuprocurement system. The most
common form of violations include, in addition torwption and acceptance of material
benefits, also bid rigging. These are illegal agreets between the procurer and contractors
or between the contractors only, the aim of whgho manipulate the result of the public
procurement. Despite a generally positive roleuifcentracting, which makes it possible for
various business entities to participate in thecaten of public contracts, it has to be
mentioned that subcontracting may be used for thn@gses of bid rigging and that it
contributes to a decrease in the quality of theahpf a contract which is lower than the one
declared by the main contractor. That is the reagonMember States are trying to eliminate
the aforementioned risks e.g. by introducing pritiwib on subcontracting in the case of
innovative procurement requiring a high level ohtactor’s skills and expertise, by obliging
contractors to execute contracts themselves intioelao the protection of intellectual
property and by requiring the submission of lidtsubcontractors being jointly and severally
liable for the performance of a contract.

To sum up, despite the adoption of the so-called legislative package in 2014, the
public procurement system still is not and will noé very effective. The system is
complicated, elaborate and, despite a generallitiposole of the case law of the Court of
Justice, it does not exercise the function of agparent and effective public interest
protection system. That is the reason why it rexquiiurther changes that would take the
account of the realities of economic life and teathgical progress in the field of deliveries
and services commissioned by the public administrat Instead of restrictive and

bureaucratic procedural arrangements , the pultbcypsement system should focus on a

3 5.Sawin, W. Bereszko, Innowacyjne i przedkomemyjamoéwienia publiczne, Warsaw 2012, p. 10 et seq.
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functional description of the object of contraatslan the selection of the most economically
advantageous tenders, taking into consideration ph@-European methodology for

calculating product life cycle costs.

Abstract:

The aim of the present chapter is to analyse legsiruments of the public
procurement system favouring the provision of suppar small and medium enterprises.
The author wonders also whether the support for SME sector may contribute to an
increase in the innovativeness. The chapter presenns of support for small and medium
enterprises admissible in the context of the Comnherket. Factors which may be
particularly favour an increase in the involvemehSMESs in public procurement include the
division of tenders into lots, subcontracting, feamork agreements, functional description of
the object of a contract, consortia of enterprisés;tronic public procurement and evaluation
of tenders with the use of the most economicallyaathgeous tender criterion. As a result,
support provided to the SME sector may contributean increase in the innovativeness

of both enterprises and goods and services cononesgiby public entities.

Key words:
SME, public procurement, Common Market, divisiontehders into lots, subcontracting,
tender evaluation criteria
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Introduction

In order to provide an incentive for innovative wam IT products, such as computer
programmes, intellectual property law protectsngtble goods constituting a product of the
human intellect. Such a protection is necessanmycesicomputer programs favour the
development of technology and of the economy. Thatokthem, it is easier to perform
in a rapid and effective way everyday tasks infible of entertainment, science or IT, as well
as activities consisting in the use of electroregides, such as television and mobile phone.
The use of computer programs in every domain efdduses the need to appropriately protect
them against unauthorised use. That is the reabgrtive EU legislator, following guidelines
comprised in the American legal system, stipulatedrticle 1 (1) of Directive 2009/24/EC
on the legal protection of computer prograr(tsereinafter referred to as the directive) that
computer programs are protected like literary wonkisder the Berne Convention.
Nevertheless, it has to be highlighted that theyms are not protected as literary works, but
only like them, which means they constitute a sajgacategory of works. On the one hand,
they should be protected by provisions referringlitaypes of works and, on the other, by
separate regulations concerning only computer progr Due to such a construction of the
protection, the so-called copyright protection aimputer programmes only refers to
copyright principles, and it may actually be coesetl as a protection of a special or even
separate sui generis- characté’r

The fact that computer program protection rules wlated to general copyright
principles manifests, above all, in the manner hicl the protection is obtained, since the

protection of computer programs is of automaticrabier and is provided after conditions

! The publication constitutes a result of reseamtdacted within the framework of the project fouddsy the
National Science Centre under decision no. DEC-ZIYN/HS5/02052.

2 Directive 2009/24/EC of the European Parliament afithe Council of 23 April 2009 on the legal mction
of computer programs (Codified version) (Text vBBA relevance), OJ L 111 of 5.05.2009, pp. 16-22.

3 A. Karpowicz,Poradnik prawny dla ludzi twérczycivarsaw 1995, p. 119.

* Also J. Barta, R. MarkiewicRrawo autorskie i prawa pokrewn&/arsaw 2014, p. 9B. GoldsteinThe EC
Software DirectiveA View from the United States of Amerjga] A Handbook of European Software Law.
Lehman, C.F. Tapper (ed.), Oxford 1993, pp. 203, 21



qgualifying a program for protection are met; in tlhek of protection for the concept and
principles of a computer programme; as well ash& period of applicability of property
rights, which cover the lifetime of the creator aflyears after the creator's deatbue to
features distinguishing computer programs fromiti@aal works, resulting mainly from the
fact that they are elaborated to be used and madsthetic purposes, a separate regulation
had to be created in order to respond to the needispecificity of computer programs.

Material scope of the protection

Pursuant to Article 1 (2) of the directive, protentapplies to the expression in any
form of a computer program. However, the directilees not define the term “computer
program”. It only stipulates what is protected unitke provisions, indicating in point 7 of the
directive’s Preamble that for the purpose of thisdive, the term “computer program” shall
include programs in any form, including those whane incorporated into hardware; this
term also includes preparatory design work leadimgthe development of a computer
program provided that the nature of the preparatamk is such that a computer program can
result from it at a later stage.

The lack of definition of this term results from ethspectacular progress and
development of the software domain, due to whigh ot possible to create a definition “for
the future”. Definitions of the computer programvéatherefore been elaborated by the
doctrine. It is indicated that a computer progranaiset of instructions (orders, commands)
presented in a language which is understandableafeechnical device (computer), the
execution of which directly or indirectly by theroputer is supposed to make it possible to
achieve goals defined by the creator of the profrate term is also defined an effect of
intellectual activity if a creator in the form of language structure composed of a “finite
sequence of specific instructions (functional prhoes) leading to the execution of a given
task in a finite number of steps and tasks expdess the use of a programming language
(artificial language) that provides information itegard to the type and structure of data
(data declarations) and specifying the area inctiraputer’'s memory reserved for variables

and forms of data which are to be stored in thaf’™ar Or shorter, as a set of instructions

® Article 1 of Directive 2006/116/EC of the EuropeRarliament and of the Council of 12 December 2006he
term of protection of copyright and more generdétly related rights (codified version) OJ L 372 &f12.2006,
pp. 12-18.

® A. Nowicka, Prawnoautorska i patentowa ochrona programéw kommtych Warsaw 1995, p. 122; M.
Po niak-Niedzielska, J. Szczotka, M. MozgawBrawo autorskie i prawa pokrewne — zarys wyk,adu
Bydgoszcz-Warsaw-Lublin 2007, p. 149.

7J. J. W odekWynalazki wykorzystuge programy komputerowBzecznik Patentowy 2002 no. 2, p. 40.
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intended to be used directly or indirectly in a goner to achieve a specific reSulia
program is also defined as a machine in the fornterf, which is expected to lead to a
particular outcom®e

Every computer program is based on an algorithrd, raare particularly a number of
different algorithm® which serve as a database for the program tHateis transformed into
a source code in an alphanumeric form consistinghafacters, numbers, symbols, and other
human-readable characters. After a compilationsihwrce code transforms into a machine
code expressed in a binary form as electrical $$gpecessed in the computer proceSsor
The protection under the directive covers only seuand machine codes, since they
constitute the expression of a computer programalorithm, on the other hand, is treated
as an idea and a concept which underlie a comguitgram, and pursuant to the second
sentence of Article 1 of the directive, ideas amicigiples which underlie any element of a
computer program, including those which underlie imterfaces, are not protected by
copyright under this directive Therefore, the petiten does not apply to such elements of the
program being important from the perspective if iilue in use as interfacdés sets of
functions of a computer program, programming laggsaand data file formats used within a
computer program for the purpose of the use ofuitstions®. However, all these elements
may constitute a work and benefit from the copyriglotection provided under Directive
2001/29/EC*, provided that they constitute an expression efrtauthor's own intellectual
creatiort>.

Thus, pursuant to the directive, protection refamly to those elements of a computer
program which make it possible to copy the progiamifferent computer languagésand

8 A. Nowicka, Prawnoautorska i patentowa ochrona.p. 11, T. Sieniow, W. W odarczyKW asno
intelektualna w spo eczstwie informacyjnym Lublin 2007, p. 22; Sybilla Stanis awska-Kloc :JirPrawo
autorskie a posp technicznylJ. Barta, R. Markiewicz (ed.), Cracow 1999, p. 54

° R. P. Merges, P. S. Menell, M. A. Lemldyptellectual Property in the New Technological Afew York
2007, pp. 960-961.

103, Swinson,Copyright Or Patent Or BothAn Algorithmic Approach To Computer Software Prbtet
Harvard Journal of Law & Technology 1991 no. 5,1d9; G. RauberDer urheberrechtliche Schutz von
ComputerprogrammerZurich 1988, p. 163.

M K. wi cka, J. S. wi cki, Prawo autorskie i prawa pokrewne — komentarz wymédzynarodowych aktéw
prawnych Warsaw 2004, p. 121.

12 Judgment of the Court of Justice of 22.12.201@ase C-393/0Bezpenostni softwarova asociace — Svaz
softwarové ochrany Wlinisterstvo kulturyOJ C 63 of 26.02.2011, p. 8, point 42.

13 Judgment of the Court of Justice of 2.05.2012ai5ecC-406/1@AS Institute Inc., World Programming Ltd.
unpublished ruling, points 39, 46.

14 Directive 2001/29/EC of the European Parliament aithe Council of 22 May 2011 on the harmonigatid
certain aspects of copyright and related righthéinformation society, OJ L 167 of 22.06.2001, pp-19.

15 Cf. Judgment of the Court of Justice of in casd@/10,SAS Institute Ingpoint 45; Judgment of the Court
of Justice of in case C-393/Bezpenostni softwarova asociacpoints 44-46.

16 Judgment of the Court of Justice of in cas8%3/09,Bezpenostni softwarova asociacpoint 35.
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covers design material of a given computer progriaen,design materials in the form of a
sequence of instructiol’s scheme of activities, graphic manner of presentiire program or
other description of the program comprised in doent® concerning the initial stage of work
on the program, on the basis of which the programcrieated in the final stafe
Documentation regarding the program is protectedt donstitutes an expression of the
programt® and is detailed enough to include all stages akvem the prograff, so that it
makes it possible to transform it into the compytergram even for a person who did not

prepare the prograth

Premises conditioning the protection

Protection of a computer program begins to exishatmoment of its expression, i.e.
when the program is manifested, regardless of dgsn®f, e.g. by means of graphic,
mathematical or even human-unreadable chardttéEgpression of a program cannot be
understood as its saving, which constitutes a fie@lform of the expressiéhthat makes it
possible to reproduce a work and a clear identificeof the work’s authdr.

Moreover, in order for a program to benefit frone frotection, it must be original, i.e.
constitute its author's own intellectual creaftbrRecital 8 of the directive determines a
certain scope of understanding of the originalityaocomputer program, indicating that in
determining whether or not a computer program isogginal work, no tests as to the
qualitative or aesthetic merits of the program $thdae applied’. It is also inadmissible to

formulate detailed criteria defining the creatimuch as the value in use and economic

17 B. BandeyQver-categorisation in copyright law: computer ainternet programming perspectivesuropean
Intellectual Property Review 2007 no. 11, p. 463@GRlat,Prawo autorskie i prawa pokrewn&/arsaw 2006, p.
70; A. Nowicka, Prawnoautorska i patentowa ochrona.p. 113; M. Poniak-Niedzielska, J. Szczotka,
M. Mozgawa,Prawo autorskie i prawa pokrewne.p. 150; S. SingletorEuropean Intellectual Property Law
London 1996, p. 18.

8 H.-J. Ahn, Der Urheberrechtliche Schutz von Computerprogramnien Recht der Bundesrepublik
Deutschland und der Republik Koregaden-Baden 1999, pp. 49-50, 52.

YA, Szewc, G. Jy, Ochrona programéw komputerowych, informaciji i banyth Bytom 2001, p. 33.

2 R. Golat,Prawo autorskie i prawa pokrewne.p. 70.

ZLK. Golat, R. GolatPrawo autorskie w praktyc&Varszawa 2003, p. 28; M. Roak-Niedzielska, J. Szczotka,
M. Mozgawa, Prawo autorskie i prawa pokrewne..p. 149, A. Szewc, G. Jy Ochrona programéw
komputerowych.,.p. 36; H-J. Ahn,Der Urheberrechtliche Schutz..p. 53; J-F. VerstryngeProtecting
Intellectual Property Rights within the New Pan-Bpean FrameworkComputer Softwargn:] A Handbook of
European Software LaviM. Lehman, C.F. Tapper, Oxford 1993, p. 5.

22 3. Barta, R. MarkiewicZPrawo autorskie i prawa pokrewne.p. 25; M. Poniak-Niedzielska, J. Szczotka,
M. Mozgawa,Prawo autorskie i prawa pokrewne.p. 149;

B A, Szewc, G. Jy, Ochrona programéw komputerowychp. 20.

24 A.M. Dere , W asno intelektualna i przemys owKompendium wiedz\Nysa 2007, p. 15.

% A, Karpowicz,Poradnik prawny.,.Warsaw 1995, p. 14.

% Cf. Article 1(3) of Directive 2009/24/EC.

27 preamble of Directive 2009/24/EC, point 8.
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value€®, size and intended use of a program as well asndmener of expressing?it Thus,
operating programs considered less original thdtwace application®, expressed in both
source and machine version, both finished and isffif’, or even those which do not fulfil
their function, are covered by protectian

The requirement that a program must be origindces the fact that general copyright
law provisions are not adjusted to the specificati@r of computer programs, which should
be both useful and functional, and the criterioncawning the author of intellectual creation

is not important in the context of software.

Restricted acts and exceptions to them

Acts which are restricted exclusively for the rigbider, i.e. such which, when
performed by a different person, would lead to@ation of the computer program copyright,
are specified in Article 4(1) of the directive.

First of all, these acts comprise the permanem¢mporary reproduction of a computer
program by any means and in any form, in part oxvfole (Article 4(1)(a) of the directive).
The right refers to all possible forms and typegmfgram reproduction, including: creation
of an additional copy of the program or its paatyexd on any carrier or introduced to the non-
volatile and volatile memory of a computer; chaiyehe expression of the prograini.e.

a transformation of its source code in a machingecor conversely, decompilation of a
program from the machine code into the source‘pie even copying of the sheet of paper
on which the program is written. Attribution of arclusive right to make any reproduction of
the program to the rightholder is questionablehi® éxtent to which a computer program,

2 Cf. A. Nowicka,Prawnoautorska i patentowa ochronap. 112-113; Cf. J. Barta, R. Markiewicz [ilRfawo
autorskie i prawa pokrewne Komentatz, Barta, R. Markiewicz (ed.), Warsaw 2011, p. 4BW;Po niak-
Niedzielska, J. Szczotka, M. Mozgavwrrawo autorskie i prawa pokrewne.p. 151; K. Gienas [in{ystawa o
prawie autorskim i prawach pokrewnydd. Ferenc-Szyde ko (ed.), Warsaw 2011, p. 423.

% A.M. Dere, W asno intelektualna...p. 12; E. Nowiska, W. Tabor, M. du VallPolskie prawo w asnai
intelektualnej Warsaw 1998, p. 16; cf. also A. Nowiclrawnoautorska i patentowa ochronapp. 70, 112-
113; M. Poniak-Niedzielska, J. Szczotka, M. MozgawRrawo autorskie i prawa pokrewne..p. 151;
P.P. Polaski, The need for a better balance between copyrightidrel and the information society in the
European lawfin:] When Worlds Collidelntellectual Property, High Technology and the L.aw Barczewski,
M. Miosz, R. Warner (ed.), Warsaw 2008, p. 97;T@tton, Intellectual property in EuropeLondon 1996,
p. 226.

%'s.C. DaughtreyReverse Engineering of Software for Interoperapitind AnalysisVanderbilt Law Review
1994 no. 47, p. 174.

3L A.M. Dere , W asno intelektualna...p. 14; E. Nowiska, W. Tabor, M. du ValRolskie prawo.,.p. 16.

32 A. Nowicka, Prawnoautorska i patentowa ochrona.p. 112-113; M. Paiak-Niedzielska, J. Szczotka,
M. Mozgawa,Prawo autorskie i prawa pokrewne.p. 151.

33 M. Po niak-Niedzielska, J. Szczotka, M. Mozgawaawo autorskie i prawa pokrewne.p. 153.

34 H.-J. Ahn,Der Urheberrechtliche Schutz.p. 84.
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contrarily to other works, cannot actually be usethout being copietf. That is the reason
why, in order to make it possible to use computegmams, the EU legislator decided that the
provisions of Article 4(1)(a) of the directive istnabsolute and should always be analysed in
conjunction with Article 5(1) and (2) of the diraa. As for Article 5(2) of the directive
stipulates, that in the absence of specific cotuedqrovisions, the acts referred to in points
(a) and (b) of Article 4(1) shall not require autkation by the rightholder where they are
necessary for the use of the computer program éyathful acquirer in accordance with its
intended purpose, including for error correctiors for Article 5(2) of the directive, it
stipulates that making of a back-up copy by a persaving a right to use the computer
program may not be prevented by contract in soafait is necessary for that use. The
directive does not clarify the way in which the gegsion “an act necessary for the use of the
computer program”. Therefore, while assessingabrglition, it is necessary to analyse facts,
taking objective criteria into consideratf8nSuch authorised copying may be considered as
the “ordinary” use of the program in a computer,vadl as its testing, error correction,
changing the parameters of the program causedebgebd to adjust programs to the existing
standards or requirements, adjusting the programmdorequirements of newer versions of
hardware or integrating it with other progrémshus, if copying of a program and creating
its backup copy results from its normal use, antdif impossible to use the program without
making such a copy, such an act should be deemmabsay for the purpose of using the
prograni®. Additionally, Article 5(1) of the directive receis the use of the program to be in
accordance with its intended purpose, leaving éxaression also imprecise. The intended
purpose of a program should also be determined wbgective way, considering the interests
of both parties, i.e. of the rightholder and of thechaser of the program. The purpose of a
program may be specified in the agreerffertefined by the expectations of the purch&ser
or by the function of the program assumed by itslpcer.

Second of all, exclusive rights of the rightholdeclude the translation, adaptation,
arrangement and any other alteration of a compotegram and the reproduction of the
results thereof, without prejudice to the rightstloé person who alters the program (Article

4(1)(b) of the directive). The right to translatioh a program includes the authorisation to

% H. Ecija, Intellectual Property Protection For Software In&m The John Marshall Journal of Computer
& Information Law 1996 no. 14, p. 772.

3% Cf. M.M. Walter (ed.)Europaisches Urheberrech¥ienna, New York 2001, p. 194.

37 . Barta, R. MarkiewicZRrawo autorskie i prawa pokrewne Komentarp..574.

3 M. Po niak-Niedzielska, J. Szczotka, M. Mozgavwrawo autorskie i prawa pokrewne.p. 156; cf. H-J.
Ahn, Der Urheberrechtliche Schutz.p. 85.

39 A. Nowicka,Prawnoautorska i patentowa ochronap. 80.

0 G. Tritton, Intellectual property in Europe,.p. 229.
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transform the computer program from one languagsive to another or to transform the
object code into the source one or the other wamdp as well as to change protected
preparatory materials into a programming langfiade turn, the right to adaptation refers to
acts aimed at the adjustment of the program toh@naiperating program or another device,
or at the elaboration of a program involving theuasition of protected elements of the
original work”? and adding new ones in order to create a modifeedion of the prografi

As for arrangement, it consists in equipping an ptdgram with new possibilities or in
creating new versions of the old progfdnArticle 4(1)(b) of the directive attributes alan
exclusive right to any alteration of a computergoeon, consisting in e.g. error correction;
according to the doctrine, these acts are allowedyided that they are conducted for
personal purpose orifyand do not imply reproduction of the program. Like¢he case of the
determination of rights to a computer program pamnsuo Article 4(1)(a) of the directive,
while basing on Article 4(1)(b) of the directiveistalso necessary to analyse the rightholder’s
rights together with exceptions specified in Aei&(1) of the directive.

At the end of Article 4(1)(c) of the directive, is indicated that acts restricted
exclusively for the rightholder include also anynfoof distribution to the public, including
the rental, of the original computer program ocaopies thereof. This authorisation refers first
of all to the right to conduct and control the netikg of a work expressed both in the source
code, even though such distribution rarely takexel since it makes it easy to copy the
program, and in the machine code. Like in the cdg®eviously discussed restricted acts, the
right to distribute the original computer program its copies is also not absolute, as it
becomes exhausted when the first copy of the pnoggasold in the territory of the EU by the
rightholder or at their consent. Thus, the righdeol loses the control over any further
distribution of the copy of the computer prograragald on the market by the rightholder or at
their consent, expressed even implicitly, and caimmke their property right& The result
in the form of exhaustion of the right occurs algben the program is distributed, at the

rightholder’s consent, via the Internet, even & Hgreement on the basis of which the user of

“1 A. Nowicka, Prawnoautorska i patentowa ochrona.p. 76; M. Poniak-Niedzielska, J. Szczotka,
M. Mozgawa, Prawo autorskie i prawa pokrewne.p. 153; D. Bainbridgel.egal Protection of Computer
Software Tottel Publishing 2008, pp. 37, 83.

“2 Acquisition of unprotected elements, such as idgeasprinciples, from the original work does nonhsiitute
an elaboration of a computer program.

3 D. Bainbridge, Legal Protection.,. p. 37, 83; M. ByrskaPrawne aspekty modyfikowania programu
komputerowegoKwartalnik Prawa Prywatnego 1996 no. 4, p. 706.

*4 For more on the subject, cf. M. Byrsikrawne aspekty modyfikowaniap. 707.

4. Barta, R. MarkiewicZs 6wne problemy prawa komputerowedfdarsaw 1993, pp. 48-49.

4 A. Matlak, Prawo autorskie w spo eczgtwie informacyjnymCracow 2004, p. 59; M. Poiak-Niedzielska,
J. Szczotka, M. Mozgaw®rawo autorskie i prawa pokrewne.p. 154.
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the program may use it was called “License Agredinent the purchaser obtains — in return
for payment of a price corresponding to the ecowcowalue of a copy of the work —
a perpetual right to use the copy. Therefore, Fati&(2) of the directive does not introduce
any distinction between the exhaustion of a rigithwegard to a copies of the program in the
tangible and intangible forth The person having purchased the program fromigh¢holder
may, thus, sell such a program. However, in ordevbid a violation of the exclusive right to
reproduction under Article 4(1)(a) of the directivet the moment of resale they should
deactivate their own copy. Moreover, they canneiddi the related licence in order to resell
the right to use the computer program for a numifepersons exceeding their ne&ds
Nevertheless, the exhaustion of the right doesdeptive the rightholder from the right to
control further rental of the program or its coffesince it is a form of program distribution
which makes it impossible for the rightholder tpegpriately control the use of the wotk
Thus, if an entity purchased a copy of a computegfam and wants to rent it, the entity
must obtain an appropriate licence from the compuiggram rightholder.

The content of computer program copyrights is fatmet only by provisions regarding
the rights, but also by exceptions from the exekisights of the rightholder. In addition to
the aforementioned Articles 4(2), 5(1) and (2) lué directive, the second category includes
also the right to analyse the program, which wéasbated to the person having the right to
use a copy of a computer program under Article ®f3the directive. Such an entity is
entitled, without the authorisation of the rightthed, to observe, study or test the functioning
of the program in order to determine the ideas @mtiples which underlie any element of
the program if they do so while performing any lo¢ tacts of loading, displaying, running,
transmitting or storing the program which he isiteedt to do’. The right to analyse the
program, referred to also as the so-called revamsgysis?, allows to conduct activities aimed
at learning about the functioning of a program whitiowever, do not lead to its
decompilation. This right is supposed to guarandeeess to concepts and principles
of a program which are protected under the directds a consequence, if due to such an
analysis a competitive program fulfilling the sawigectives and functions as the original

program is created, the analysed program rightlholdi not be allowed to invoke their

47 Judgment of the Court of Justice of 3.07.2012 drecC128/11 UsedSoft GmbH \Oracle International
Corp., unpublished ruling, point 55.

“8 Judgment of the Court of Justice in case C-128/kkdSoft GmbH \Oracle International Corp.points 70
and 86.

“9 Article 4(2) of Directive 2009/24/EC.

0 M. Po niak-Niedzielska, J. Szczotka, M. Mozgawaawo autorskie i prawa pokrewne.p. 154.

°L Cf. Preamble of Directive 2009/24/EC, point 14.

%2 Cf. A. Nowicka,Ochrona programéw komputerowych w EW& stwo i Prawo 1992 no. 7, p. 79
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rights, even if the agreement between the righeiradehd the user of the program excludes the
possibility of analysing the program to produceeaviprogram. The reason for that is the fact
that, pursuant to Article 8(2) of the directive,yacontractual provisions contrary to the
exceptions provided for in Article 5(3) of the ditive shall be null and void.

Another exception from exclusive rights of the tighider results from the provisions of
Article 6 of the directive regulating the possityiliof decompiling the progranrdverse
engineeringor reverse assembf), i.e. of conducting a process that consists ia th
transformation of the program’s machine code insoarce code, which allows to reach the
structure and algorithm of the progrdm

Article 6 of the directive specifies who, in whatcamstances and for what purpose
may decompile a program, as well as the ways irchviiformation obtained in the process
cannot be used. Generally, decompilation is adbiessi the person decompiling the program
have obtained the consent of the righholder or autrsuch a consent, but only by way of
exception. Decompilation may be conducted only ligensee, a person authorised to use the
copy of a program and a person authorised by ttgoiiog persons if necessary information,
i.e. such without which it is not possible to ceeain interoperable program, is not easily
available to them, and the activities are not keaito those parts of the original program that
are indispensable to the achievement of interojiéyab

It is not possible to prohibit entities authoriséal decompile a program from
decompiling the program under any agreement — aeeagent authorising the use of the
program or a contract of employment — pursuant ttickk 8(2) of the directive. The said
entities, as legal users of the program, shouldlde to benefit from all “readily available”
information concerning the program that make itgiae to create a compatible program.
Otherwise, they may decompile the program. Sineddhm “readily available information” is
not specified in detail in the directive, the dowtrconsiders that this criterion should not be
interpreted in a too restrictive manner, but itiddorather be based on the assumption that
information is readily available when it is madedely public e.g. in the form of

documentation attached to the progfam contrarig information is not readily available if it

BCl.$ 1RZLENKURQD DRI SBBP

>4 C. Ohst,Computerprogramm und Datenbarfkrankfurt 2003, p. 21; R. D. Cliffordntellectual Property
In The Era Of The Creative Computer Prograivill The True Creator Please Stand Ugulane Law Review
1997 no. 71, p. 1690.

5 M. Po niak-Niedzielska, J. Szczotka, M. Mozgawaawo autorskie i prawa pokrewne.p. 157; J.H. Spoor,
Copyright Protection And Reverse Engineering Otvae: Implementation And Effects Of The EC Directive
University of Dayton Law Review 1994 no. 19, pp.7ZaL078; U.-M. Mylly, An evolutionary economics
perspective on computer program interoperabilityd aopyright International Review of Intellectual Property
and Competition Law 2010 no. 3, p. 310.
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is not comprised in publicly available materialensidering the time and place in which the
information is available and its type. Similarly,i$ deemed that information is not readily
available if it is not possible to obtain by mearisactivities specified in Article 5(3) of the
directive®®, or if the rightholder requests excessive chafgethe information’.

Decompilation of a program is allowed only for thaurpose of achieving
interoperability. Thus, any other reason for conihgcthis process is forbidden. However, as
it is possible to assume on the basis of a linguisterpretation of the provision, the fact that
its content stipulates that decompilation is alldwi@ order to obtain the information
necessary to achieve interoperability “with othengrams”, and not with the “decompiled
program”, indicates that it is also admissible etmduct decompilation in order to elaborate
a competitive programf. Nevertheless, the legislator left no discretioruse the information
obtained within the decompilation process, sinces achich cannot be conducted by the
decompiling entity with regard to the informatioavie been specified. It is forbidden to use
the information for goals other than to achieve thieroperability of the independently
created computer program; to convey it to othersgcept when necessary for the
interoperability of the independently created cotepiprogram; or to use it in order to
develop, produce or for the development, productommarketing of a computer program
substantially similar in its expression, or for amther act which infringes copyrighit The
permission for decompilation only to create a cotilpp@ program excludes the possibility of
decompiling for scientific purposes, to prove afriigement of the right to the software, to
correct errors, for one’s own purposes within thewed personal u$8 and to update and
maintain the possessed softwar€&urthermore, there is no discretion as to thegeition of
legitimacy of decompilation, which in the commowlaystem is referred to as tfar use

The decompilation cannot lead to the creation pfagram based on the same code, as

it would violate the rightholder’s rights, or ofpmogram the expression of which would be

% Cf. A. Nowicka, Prawnoautorska i patentowa ochrona.p. 90; D. Bieczak, Zezwolenie na dekompilacj
programu komputerowego wietle prawodawstwa wspolnotowederzegld Prawa Handlowego 2009 no. 10,
p. 39.

>’ T. Dreier, The Council Directive of 14 May 1991 on the legaitection of Computer Program&uropean
Intellectual Property Review 1991 no. 9, p. 319.

8 A. Nowicka, Ochrona programéw komputerowych..., §; D. Bie czak, Zezwolenie na dekompilag;.,

p. 38; cf. in contrast J.-F. Verstrynd&rptecting Intellectual Property Rights.p. 9.

*9 Article 6(2) of Directive 2009/24/EC.

€0 Cf. J. Barta, R. MarkiewicZ éwne problemy prawa komputerowegpp. 50.

®1 ¢f. S. SamuelsorSymposium on U.S.-E.C. Legal relations: comparing.&nd EC copyright protection for
computer programs: are they more different tharytseem?The Journal of Law and Commerce 1994 no. 13,
pp. 289-290; J. H. Spoo€opyright Protection.,.p. 1078; D. S. KarjalaRolicy ConsiderationsTheoretical
Foundations For The Protection Of Computer ProgramsDeveloping CountrigsUCLA Pacific Basin Law
Journal 1994 no. 13, p. 197; J. Barta, R. Markiew®& éwne problemy prawa komputerowego.. 52.
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similar to the one of the decompiled program. Alifjo it is not possible to clearly state on
the basis of the wording of the provision whethsrgaificant resemblance cannot refer to the
part of the program in which information obtainérks to the decompilation was used or
generally to the entire progrdmfunctional resemblance of the program created thie use

of the information to the decompiled program widffiditely not constitute a violatiGh In
turn, creation of a competitive program based @nitifiormation obtained within the process
of decompilation of the original program, even lifetprogram is written in a different

programming language, will infringe Article 6 ofetldirectivé”.

Subjective scope of the protection

In the context of copyright protection of computgrograms, it is necessary to
distinguish the creator of a program, i.e. thetgritaving actually created the program, form
the author and the beneficiary of the protectionc@kding to Article 2 of the directive, the
author of a computer program may be a natural pers@ group of natural persons who has
created the program or, where the legislation ef Member State permits, a legal person
designated as the rightholder by that legisl&fioAs far as beneficiaries of protection are
concerned, under Article 3 of the directive thesayrbe natural or legal persons eligible
under national copyright legislation as applied literary works®. Thus, the computer
program rightholder is not always its creator.

Although in common language the term “author” isn@yymous with the term
“creator”, under the directive the author of a peog may be also an entity which did not
create the work. Such an author of a program bisnefily from proprietary copyrights, and
not from moral rights which are attributed onlytte entity having created the progfdm
Thus, not only a legal person may be deemed tH®waof a program, but also — as follows
from the wording of Article 2(3) of the directive an employer in relation to a program
created by an employee within the framework of granance of their duties or the
employer’s orders, unless otherwise stipulatechenagreemefit Indication of an employer

as the entity entitled to the property rights mdiato a program is justified by economic

62 C. M. Guillou, The Reverse Engineering of Computer Software inofuirand the United States:
A Comparative ApproactColumbia - VLA Journal of Law & the Arts 1998 22, p. 544.

83 Cf. A. Nowicka,Prawnoautorska i patentowa ochrona\Warsaw 1995, p. 93.

6 J.-F. VerstryngeProtecting Intellectual Property Rights.p. 9.

65 Cf. A.M. Dere, W asno intelektualna...p. 26.

€ Cf. also M.M. Walter (ed.)Europaisches Urheberrecht. p. 143; Cf. With regard to the authorship undher t
Berne Convention: M. Jankowskazy w wietle konwencji berneskiej autorem me by tylko osoba fizyczna?

Zeszyty Naukowe Uniwersytetu Jagielékiego Prace Z Prawa W aswoolntelektualnej 2010 no. 107, p. 18.

7 For more on the subject, cf. M. Byrsirawne aspekty modyfikowania p. 699.

% Directive 2009/24/EC, Article 2(3). 3.
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reasons, since it is usually the employer who isi¢he program development costs, while the
elaboration of the program is only the employeadyd Therefore, the employer cannot
demand additional remuneration for the preparatbnsuch program. It is possible to
determine whether a program is an employee’s orenhlysing the content of the contract of
employment and by defining activities falling withihe scope of the employee’s duties. In
the case of such qualification, the use of the eggls materials and devices is not
significant. The criteria of time and place of f@gram’s elaboration are also immaterial,
since an employee may perform their duties alsoheyhe agreed working hofts

The author of a computer program may also be apgafupersons who, working
together on the creation of the program, made atigeecontribution to it which determined
its original charactéf. Thus, persons who only helped to elaborate aranogif their
participation consisted in providing experfiseor the so-called program testers, the task of
whom consists in detecting errors in the prograforesit is placed in the market, are not co-
creators of the prografh

Temporal scope of the protection

Pursuant to the EU law, the time of protection lbjpeoprietary copyrights covers the
lifetime of the author and 70 years from the dayhef author’'s death. The principle has been
expressed in Directive 2006/116/EC, constitutingc@nsolidated version of Directive
93/98/EEC® and applying to all types of works, is definitetyiticised with regard to
computer programs. The pace of technological cremgehe field of software shows that
such a long period of protection is unjustifiedparticular considering the fact that the actual
time of a computer program’s value is up to 5 y&aihus, it is possible to notice that, as far
as the duration of protection is concerned, genpriaciples of copyright protection are

unadjusted to goods of value in use.

9 J. Barta, R. MarkiewiczG 6éwne problemy prawa komputerowegop. 128; A.M. Dere, W asno
intelektualna...p. 29; cf. M.M. Walter (ed.Europaisches Urheberrecht.p. 148.

0°J. Barta, R. MarkiewiczG éwne problemy prawa komputerowegop. 112; A.M. Dere, W asno
intelektualna...p. 27.

L A. Karpowicz, Poradnik prawny.,.p. 21; U. Zi6 kowskaPodstawowe zagadnienia ochrony w asio
intelektualnej Gliwice 1999, p. 54; cf. E. Nowska, W. Tabor, M. du VallPolskie prawo.,.p. 29; J. Barta,
R. Markiewicz,G 6wne problemy prawa komputerowegop..113; H.-J. AhnDer Urheberrechtliche Schutz...
p. 71.

2K. Gienas [in:JUstawa o prawie autorskim, p. 433.

"3 Directive 93/98/EEC 10 October 1993 harmonising tiarm of protection of copyright and certain retht
rights, OJ L 290 of 24.11.1993, p. 9.

" Cf. 1. Kilbey, Copyright duration?Too long! European Intellectual Property Review 2003 nop.31.09; D.
Bender believes that programs should be protectedl® years, cf. D. BendePRrotection of Computer
Programs: the copyright/trade secret interfaie;] Computer law Software protectip®. Bender, Matthew
Bander 1987, § 4A-36.
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Conclusions

The model of computer program protection adoptatiiwithe framework of copyright
law currently constitutes the basic form of proi@tiof these intangible goods. However, it is
worth to notice that computer programs may, in aertcircumstances, be covered by
protection under patent law, although only as ailtesf the patent procedure before the
European Patent Office, which is proven by numerdmgsions of that body granting a patent
for inventions in the field of software. In turnplBh Patent Office consistently refuses to
grant rights to such inventions. Moreover, inforimatcontained in a computer program may
constitute a trade secret protected by the untampetition law. Nevertheless, only copyright
protection comes into being automatically at thenmmant of creation of a program and
protectserga omnegodes of the program against their exact copying.

The evaluation of the appropriateness of computegram protection under the
copyright law is not univocal. Adherefitof the copyright system indicate, above all, that
such protection is easy to obtain and impossiblegd®, it prevents copying of the program
and ensures the widest territorial scope of primett Other advantages include an
appropriate scope of rights which allow for the elepment of knowledge and stimulation of
the economic growtfi , and ensure a long period of protecfforDpponents of the system
consider that its disadvantages include a limited ancertaif’ scope of protection which
comes down only to the prohibition of copying o€&tprogram’s source and machine code
and, thus, does not cover the idea and functignafithe prograrff. The protection refers to
individual expressions of the program, while impoit elements of the program which

5 Cf. e.g. D. BenderProtection of Computer Programs.§ 4A-34-35; V. FranceschellEuropean Computer
Law [in:] Liberalization of services and intellectual propem the Uruguay Round of GATG. Sacerdoti (ed.),
Fryburg 1990, p. 165; J. Swinso@ppyright Or Patent Or Both,.p. 212-213; E. GrattorShould Patent
Protection Be Considered for Computer Software-tRelannovations?Computer Law Review & Technology
Journal 2003 no. 7, p. 233; C. Oh&omputerprogramm und Datenbank.p. 16, 250; J. DrexlWhat Is
Protected in a Computer Progran€pyright Protection in the United States and Ewddunich 1994, p. 103;
T.C. Vinje, Symposium on U.S.-E.C. Legal relations: recent ldgweents in European intellectual property
law: how will they affect you and wherihe Journal of Law and Commerce 1994 no. 130B. 3

© 3.J. Borking,Third party protection of the software and firmwatdorth-Holland-Amsterdam-New York-
Oxford 1985, pp. 448-449; cf. D. Bend@rotection of Computer Programs.§4.09; cf. L. DiverWould the
current.., p. 129.

73.J. Borking Third party protection.,.pp. 448-449.

8 A. Kopff, Wp yw postpu technicznego na prawa autorskizeszyty Naukowe Uniwersytetu Jagielikiego
Prace Z Prawa W asng Intelektualnej 1988 no. 48, p. 105.

793.J. Borking;Third party protection.,.p. 446-447; D. BendeProtection of Computer Programs.§4.09.

8 Cf. D. BenderProtection of Computer Programs.§ 4A-37.

8L Cf. D. Bender,Protection of Computer Programs..§ 4A-38.1; J.J. BorkingThird party protection.,.
pp. 449-450; A. NowickaPrawnoautorska i patentowa ochronap. 17; in contrast D.G. LuettgelRunctional
usefulness vsCommunicative usefulness: thin copyright protectfon the nonliteral elements of computer
programs Texas Intellectual Property Law Journal 19964 q. 268.
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determine its usefulness and functionality areprotected’. Shortcomings of the copyright
system include also the lack of protection agaim$ependently created prograthsas well
as the lack of balance between the interests afymers and of users, which manifests in:
lack of regulations concerning allowed USesprohibition of spread of information and
developmeri?, inhibition of progress in the creation of newegmf software through the lack
of requirement for the protected program to meetabndition of non-obviousné$sand the
too long duration of protection, which is not apmiate from the perspective of the nature of
computer progranis

Despite several initiatives aimed to introduce né&wms of computer program
protection, providing even for a totally differefdrm of sui generisprotection, so far a
consensus has not been reached with regard tinthdtat such a change in protection could
consist and to the form it could take. That is tb@son why, at present, creators of software,
rightholders and users of programs must undertat®ns within the framework of the

copyright system.

Abstract

The aim of the chapter is to analyse the provismnBirective 2009/24/EC regulating
the protection of computer programs in the EU. Titerpretation of these provisions is
important form the point of view of the Polish laas the Polish Copyright and Related
Rights Acf® reproduces, to a considerable extent, provisidrBirective 2009/24/EC. The
chapter presents the objective scope of computagram protection within the copyright
model, premises conditioning the protection, aestricted for the rightholder and exceptions
to them, as well as the subjective and temporgesod protection.

Key words:

computer programs, protection of computer programask, Directive 2009/24/EC.

8 ). Barta, R. Markiewicz,G 6wne problemy prawa komputerowego.pp. 18-19, 53; A. Nowicka,
Prawnoautorska i patentowa ochronap. 18.

8 Cf. D. BenderProtection of Computer Programs.§ 4A-38.1; J.J. BorkingThird party protection.,.p. 449-
450.

8 D.G. LuettgenFunctional usefulness, p. 273.

8 J.J. Borking Third party protection.,.pp. 449-450; D.G. LuettgeRunctional usefulness, p. 273.

8 D.G. LuettgenFunctional usefulness , p. 273.

87 J. Barta, R. MarkiewiczG éwne problemy prawa komputerowegop. 53; J.J. BorkingThird party
protection.., pp. 449-450.

% Copyright and Related Rights Act of 4 February4,9®urnal of Laws of 1994, No. 24, item 83
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Introduction

The aim of this article is to explain a relativelgw approach to issues of knowledge management
in organisation, i.e. knowledge logistics. The dssed matters will be illustrated with the use of
selected available literature a case study — tdobimal scouting process at a university. Higher
education institutions are special organisationthéncontext of knowledge management, since their
operation consists in creating , absorbing andstearing knowledge to the outside. The article
deals with issues related to processes which tiae @t universities and lead to the provision of
appropriate knowledge to economic sectors. Takimhgok& at the transfer of knowledge from the
perspective of logistics makes it possible to iathcsuch elements of the process the improvement

of which would allow to optimise it.

Knowledge management and knowledge logistics

Currently, the most important determinant of thempetitiveness of an organisation is the
knowledge it possesses. Knowledge is not a statichanging resource of the organisation. As it is
used, it grows. Due to various conditions, knowkedganagement is a key factor. Changes in the
environment of an organisation imply the necessdyexpand and appropriately orient the
development of knowledge resources in the orgdoisaOn the outside of the organisation,
development, learning and knowledge diffusion psses also take place. Knowledge becomes
more and more detailed, specialist, globally awddalt is turning not only into a dynamic factor
influencing the organisation’s environment, bubats dynamic resource.

In order to appropriately understand knowledge rgameent, it is necessary to explain the notion of

knowledge itself.
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The term knowledge is equivalent to other commasigd terms, such as data or information. Data
are facts or figuréds They are taken out of context, have no meanimgreference. In turn,
information covers organised, summarised data wiah sense; data in context.

“Knowledge is a liquid mixture of experience, vauenformation in a specific context, expert
view, which constitutes the framework for the assgnt and assimilation of new experiences and
information. It is created and used in the mindt®holder. In an organisation, it is often embeatide
in documents, repositories, organisational routipescesses, practices and norms”

The notion of knowledge itself is also variouslyderstood by different scientists. Some of them
perceive knowledge as a state of mind, definingsitunderstanding and experience gained while
studying something; a sum or scope of what is pezde discovered or learhtor just assume that
knowledge is understandihgOthers define knowledge as an object or evendified, elaborated
thing. They assume than knowledge is a proceseaflar cognition and use of the cognifion
Literature provides also an idea of knowledge astade of having access to information, as
a condition for accessing thénFurthermore, it is possible consider knowledgd¢oan ability,

a capacity to influence actian

Adoption of a given perspective on the notion ofowtedge implies a perspective on the
understanding of knowledge management and its®aith&nowledge is perceived as a state of
mind, knowledge management should focus on thetioreaf situations in which we are dealing
with potentially useful information and facilitatioof knowledge acquisition. If knowledge is
treated as an object, knowledge management shoultentrate on the development of knowledge
resources and management of these resources. Agptimat knowledge is a process, knowledge
management should be focused on knowledge tranafeisprocesses of knowledge creation,
sharing and dissemination. In the case of knowledgderstood as a capacity, knowledge
management should aim at creating key competenoegrstanding the strategic advantage in the
form of know-how, and developing intellectual capit

! D. J. SkyrmeKnowledge NetworkingCreating the Collaborative Enterpris8utterworth-Heinemann, Oxford 1999.
2T. H. Davenport, L. Prusakyorking KnowledgeHow Organizations Manage What They Kn®¥®S Press Boston,
Massachusetts 1998.
3 P. Schubert, D. Lincke, and B. SchmidlGlobal Knowledge Medium as a Virtual Communifjte Net Academy
ConceptProceedings of the Americas Conference of AlS, Atd998.
* R. McQueen,Four views of Knowledge and Knowledge ManagemBniceedings of the Americas Conference
of AIS, August 1998.
® M. Zack,An Architecture for Managing Explicated Knowlegd&éan Management Review, September 1998.
® R .McQueengp. cit.
"'S. A. Carlsson, O. A. El Sawy, |. Eriksson, A. RayGaining Competitive Advantage Through Shared Kndgée
Creation: In Search of a New Design Theory For Strategic rimition Systems4th European Conference
on Information Systems, Lisbon, 1996.
® ibid.
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Knowledge management may also be perceived asrdeegs of identification, obtainment and
multiplication of collective knowledge within theaimework of an organisation, the objective of
which is to increase the organisation’s competitess. The aim of knowledge management is very
practical: to improve organisational capacitiesotiyh better use of individual and collective
knowledge resources in an organisation. The ressuwover skills, capacities, experience, routine,
norms and technologits

One of recently emerging knowledge managementplises is knowledge logistics. In order to be
able to understand this logistic perspective, itdsessary to explain the notion of logistics.
“Logistics is the science of movement and the flaweople, goods and information, looking for
the cheapest way to achieve a certain level oflahitity of goods or services to the custontér”
Five key components have been identified as inflingnthe efficiency of such movements and
flows: facilities, unitisation, communications, @gment and means of transport.

Due to the fact that an organisation is an openeBysits resources are obtained from the
environment and distributed to that environmentoWiedge constitutes one of the organisation’s
resources and similar processes take place alsaation to it. However, knowledge is a resource
which particularly gained in significance in recemtars. That is the reason why it is important to
pay particular attention to flows, diffusion ornsder of knowledge. It is important to make these
processes as optimal as possible from the poivieaf of the organisation’s objectives. Knowledge
logistics means supporting the distribution andistp of knowledge, considering its flow and
downtime, which is why it also supports knowledganagement processéslt is necessary to
1) deal with uncertainty in knowledge creation @sses, 2) accelerate knowledge supply, 3) obtain
high efficiency in the knowledge value chain by ratg knowledge in a synergistic manner, 4)
allow for a division of knowledge-based labour tptimise specialisation processes in the
development of knowledgé

In the context of knowledge management, higher &filuc institutions are special organisations, as
their functioning consists in the creation and sfan of knowledge. At the present time of
knowledge economy, it is important to take a cldsek at the creation of economically useful

knowledge and to undertake actions aimed to opéirsigh processes.

° G. Von KroughCare in Knowledge CreatigiCalifornia Management Review, 40(3), 1998.
9 G. ProbstPractical Knowledge Managemen:Model That WorksPrism, Second Quarter, Arthur D. Little. 1998.
1 G. Wwills, M. Wills, Re-engineering knowledge logistidaternational Journal of Physical Distribution l&gistics
Management, Vol. 28 No. 9/10, 1998.
12 F. Wijnhoven Knowledge Logistics in Business ContexAsialyzing and Diagnosing Knowledge Sharing by
Il_sogistics ConceptKnowledge and Process Management Volume 5 NuBSihE®98.
ibid.
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Commercialisation of knowledge as well as transfeof technologies from universities to
business and knowledge logistics
For a long time, universities have been creatirgjteansferring knowledge in particular in the form
of scientific publications and didactic activity. dveover, at a traditionally understood higher
education institution, if one had contacts with Husiness world, they usually were not formalised
and consisted mainly tfx
meetings and discussions during conferences, symmesand fairs,
contacts within the framework of professional assomns,
guest lectures and consultations,
flow of graduates, apprenticeships,
joint publications, study of specialised literature
The traditional role of universities understood thee foregoing way is insufficient form the
perspective of the contemporary economy. In that kig literature, the academia may engage in the
process of knowledge transfer and technology comialeation in four fields*
diffusion of knowledge: universities and researntstitutions generate economically and socially
useful knowledge through supporting the broadly esstbod adaptation of scientific
achievements to the industry by means of commupoitsit education, training, creation of
production and distribution norms and standards.
creation of knowledge: universities and researdhititions create knowledge which is useful
from the social and business point of view by ggllor licensing research results. Knowledge
gains the character of a commodity for sale — etélial property is directly used in the market.
It is a standard commercialisation model.
creation of knowledge relations: universities agsearch institutions create economically useful
knowledge by providing services indirectly usingeitectual property. Platforms are established
for the exchange of expertise, know-how, and thealed “tacit” knowledge. Emphasis is put
on cooperation, common undertakings, partnerships.
transfer of knowledge through involvement — us&hdwledge is treated as a secondary product

of a community of interests of universities andirttevironment. The goal is to go beyond

14 K. B. Matusiak,Budowa powiza nauki z biznesem w gospodarce opartej na wigdala i miejsce uniwersytetu
w procesach innowacyjnycBGH, Warsaw 2010, p. 209.

15 J. Howard,The Emerging Business of Knowledge Tran€feeating values from intellectual products and sees,
Australian  Government. Department of Education, eSocé and Training, 2005, (14.06.2014),
http://www.howardpartners.com.au/publications/Hadvdrartners_Business_of Knowledge_ Transfer_Report.pd
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traditionally understood boundaries of the fundmgnof universities in order to develop joint
initiatives with various stakeholders of the soemnomic system.
Commercialisation of knowledge comprises all actioglated to the transformation of knowledge
into new solutions, including products, serviceschnologies. In other words, it means the
“transformation of knowledge and new technologamllitions into money” and includ8s
presentation of new innovative ideas, productsgsses,
development work and identification of potentiagsis
creation and demonstration of prototypes of innieegbroducts,
search for market uses of technologies, technabgiadit,
analysis of markets, elaboration and implementatiomarketing strategies,
implementation work and implementation to productio
placing a product on the market and its sales.
Knowledge transfer and commercialisation usuakg talace by means of
joint and targeted research projects implementemlilaboration with the business sector,
contract and commissioned research carried oteateguest of enterprises,
enriching the technology market with new patentliappons, know-how,
graduates, didactic processes, doctoral and pasigia studies,
scientific and popular science publications, patksicriptions,
conferences, seminars, fairs, courses and training,
informal contacts of scientists,
staff mobility programmes (from academia to bussresd vice-versa),
opinions, reviews, expertises,
provision of licenses and know-how.
At present, it is also possible to indicate otheaysv of technology transfer and knowledge
commercialisatioff:
development of specialised institutions actingsrmediaries in the technology transfer,
academic entrepreneurship and creation of smdihtdogical companies,

support for innovative undertakings conducted engmall and medium enterprise sector,

16 p. G odekKomercjalizacja technologiiin: K. B. Matusiak (ed.)nnowacje | transfer technologib ownik poj ,
PARP, Warsaw 2010, pp. 139-140, http://www.parp.pidndex/more/25032 (14.06.2014).

7K. B. MatusiakBudowa.., op. cit, p 213-214.

18 K. B. MatusiakBudowa.., op. cit p. 214.
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innovative collaboration and cooperation netwodeyelopment of network structures (such as
clusters, innovative environment).
In simple terms, stages of the process of comnieraimn of solutions created at universities may
be presented as follows:
1. Search for and identification of studies with pbkscommercial potential.
2. Assessment of the potential of identified studies.
3. Process of transfer of solutions outside the usitserincluding:
a. support for the commercial offer elaboration preges
b. support for the transfer process.

acquisition/execution
entrance/maintenance

Figure 1 General structure of the process of acquisition ahcommercialisation of ideas in an

organisation

Source: P. G odelvodel scoutingu technologicznego w uczelnisagj document elaborated within the framework of
the “SCOUTING - aktywny system monitoringu i oceny ppdan rynkowego prac badawczych kluczem do
wspo pracy nauki i przeddiiorcow’ project, Lodz 2012, duplicated typescript

Technological scouting at a university as a tool foeffective provision of knowledge and
technology from the university to business

Technological scouting derives from the businessoselt refers to a systematic approach of an
enterprise within the framework of which the ente assigns a part of its human resources or
hires external consultants to collect informatiarthe field of science and technology, and which
facilitates to acquire technologies or leads toabguisition of technologié%

9 p. G odekModel scoutingu technologicznego w uczelnisagj document elaborated within the framework of the

“SCOUTING - aktywny system monitoringu i oceny patg u rynkowego prac badawczych kluczem do wsp@yr

nauki i przedsibiorcow” project, Lodz 2012, duplicated typescript.

% R. RohrbeckHarnessing a Network of Experts for Competitidwantage:Technology Scouting In the ICT Industry

R&D Management 2010, Vol. 40, No.2, after: M. Nowakouting technologiczrig: K. B. Matusiak (ed.)nnowacje |
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Technological scouting, as a method for obtainind selecting information, derives from the need
to monitor the market of new technical solutionsdgerprises. In the 1990s, the idea of scouting
began to be adopted and used also by higher edndastitutions and, more broadly, by scientific
bodies. The nature of the use of scouting by tlel@mia is, however, a little bit different thamsit

in the case of commercial entities. The basic dbfiee is the fact that it is focused on gathering
information from the inside of the organisationdarot from its environment. It turns out that the
specific character of universities’ operation andoasiderable freedom of scientists in managing
their research cause important problems relatédet@oordination of research processes, as well as
to the collection and assessment of informatiothatlevel of a given institution. The issue seems
typical for the academia, regardless of the couratngl occurs in the case of most, if not all, highe
education institutions. However, it is worth to hlight that scouting as a method has been adopted
by leading universities in the field of knowledgemamercialisation and technology transfer. This
group includes Politecnico di Torino, Eindhoven Wsity of Technology and Biomedicum
Helsinki.

In 2013, the University of Lodz attempted to intuod technological scouting on trial basis in order
to improve results in the area of knowledge comiaésation and technology transtérScouting

is an organisational solution consisting in theadtiction of jobs into organisational structured an
their formal empowerment. These persons — scoudse—responsible for gathering information
concerning scientific works, conducting initial &vation of their potential for commercialisation
and establishing contacts with business. In the chsise of a scout network, their participation at
particular stages of the commercialisation procesay be presented in a manner illustrated in Table
1:1

Table 1:1Participation of scouts in particular stages of tkikowledge commercialisation process

at a university

Components of the commercialisation
Assumed role of scouts
process

Search for and identification of solutions Very ionfant

) ) ) Important
Evaluation of potential of the solutions ) . o )
In particular with regard to the conduct of initetaluation

Transfer process Auxiliary

Source: P. G odelodel.., op. cit

transfer technologii. S ownik poj , PARP, Warsaw 2010, p. 263, http://www.parp.gdindex/more/25032
(14.06.2014).

2 Within the framework of the SCOUTING — aktywny system monitoringu i oceny jsan rynkowego prac
badawczych kluczem do wsp6 pracy nauki i przédsicow’ project implemented within the framework of theitdan
Capital Operational Programme.
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Technological scouting process at a higher edutatistitution within the framework of the model
elaborated for the purposes of tHRCOUTING — aktywny system monitoringu i oceny mjden
rynkowego prac badawczych kluczem do wspo prackinaprzedsibiorcow’ [SCOUTING —
active system of monitoring and assessment of sfieenesearch market potential as a key to
cooperation between science and business] profemtld have two stag&s The elaborated
scouting process concept is illustrated below guré Z°.

Stage | — local scouting

“Local scouting” consists in identifying scientifresearch results. It is done by a team of scouts
who operate at particular departments of univesiand are responsible for developing internal
relations with the academic staff. When the scausiypstem is implemented in an organisation, the
process begins with an intense inventory of sdientiesearch, which later, at the post-
implementation stage, is replaced with a regularere of novelties and update of the existing
databases. Information concerning scientific resdeagsults are collected by scouts on the basis of
research reports and/or other reports availabléhén organisation. Scouts meet with scientists
conducting the identified scientific research imlarto obtain information necessary to assess its
commercial potential. For that purpose, they us@adardised data collection tool.

After having met with the scientists conducting ttlentified scientific research, the scout verifies
whether the obtained information is sufficient t@keiate the commercial potential. If necessary, the
scout contacts the scientists again until they hagafficient amount of information. Afterwards,
the gathered scientific research results are stdgeo a current and fast evaluation by individual
scouts. The aim of the evaluation is to provideimitial recommendation with regard to the
evaluation conducted later by the scout team.

Another stage of the fast evaluation is conductgdth® team of scouts functioning in the
organisation. The scientific research results eastedn method should allow for a fast evaluation; it
may be based on the quicklook method. Its aim ddssify the collected scientific research results
and to present recommendations to the central resiponsible for commercialisation at the
university (technology transfer centre, TTC). Whitline framework of meetings concerning the fast
evaluation of scientific research results, alsceptspects related to the work of scouts should be

discussed and experiences should be exchangedisilatn the | phase comes to an end.

27T Czapla, B. T. Kalinowski, M. Malarski, M. TugaM., Produkt.Uczelniany model scoutingu wiedzy i technologii.
Filar systemowyModel tworzenia i dzia ania zespo u scoutéw w ramagstemu komercjalizacji wiedzy i transferu
technologii na uczelni wgzej document elaborated within the framework COUTING — aktywny system

monitoringu i oceny potencja u rynkowego prac badaweh kluczem do wspé pracy nauki i przeusrcow’,

% 0n the basis of: T. Czapla, T. B. Kalinowski, Maldrski, M. Tura app. cit pp. 16-22.
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Phase Il — central scouting

Recommendations of the scout team constitute im@atérial for stage Il, which is conducted at the
central level of the organisation. A specialisedta unit hiring the so-called central scoutsriay

be a TTC of the university) begins this stage ef phocess with a verification of recommendations
presented by the local scout team. Central scostsesponsible for developing external relations
with persons representing the business milieu.

Evaluation of commercial potential of the analysetentific research results should, first of all,
respond to the question of whether results of rekeat a given development stage have such a
potential or maybe further work is necessary. Tlaeesthree possible decision options:

1) if a lack of commercial potential is stated (negatievaluation), further work on the
commercialisation of scientific research resultwithheld;

2) if it is stated that further research is necesstryachieve commercial potential,
recommendations are formulated with regard to @rrttourse of study; it is expected that results of
that research will be submitted for another evabmatfter being complemented with elements
indicated by scouts or directly by business pastner

3) if it is stated that scientific research resultwéna scientific potential, the central scout
should determine whether:

a. fast commercialisation path is possible (based miormation concerning companies
interested in commercialising scientific researebutts contained in the database); in such a case
the central scout organises a meeting of scientigt® have conducted the research and
representatives of enterprises and leads to theingigof a letter of intent concerning their
cooperation. The central scout assumes the rot®rmmercialisation manager, with the support of
TTC staff;

b. commercialisation requires prior obtainment of miation regarding potential business
partners; in such a situation the central scountifies the enterprises’ demand; if companies
interested in cooperation are identified, the @drdcout arranges the contact between the scntist
who have conducted the research and representativas enterprise and leads to the signing of a
letter of intent concerning their cooperation. Thentral scout assumes the role of
commercialisation manager, with the support of TSI&f.

C. a situation in which business partners are notested in the scientific research results at a
given stage is also possible. They may, howevedicate possible development orientations for the
research. Such information is then conveyed tathentists who have conducted the research;

That is when the Il phase comes to an end.
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PL

EN

Proces scoutingu

Scouting process

Scouting centralny

Central scouting

Scouting lokalny

Local scouting

Jednostka odpowiedzialna...

Unit responsible for the commercialisatig
(e.g. TTC UL)

Zesp6 scoutow Scout team Okre lenie za oe ... Determination of objectives of the
commercialisation strategy/business mo
Scout Scout Okre lenie wstpnych... Determination of initial recommendations

concerning the commercialisation

Identyfikacja wynikow...

Identification of R&D results

Zainicjowanie i koordynacja...

Initiation and coordination of cooperatiorn
between the R&D executor and the

business partner

Spotkanie...

Meeting/meetings with R&D executor

List intencyjny...

Letter of intent or different document

defining rules for cooperation

Narz dzie zbierania...

Data collection tool

Weryfikacja rekomendacji...

Verification of scouts’ recommendations

Zebranie danych...

Collection of data concerning the
conducted R&D

Ma a czasoch onno...

Low time consumption (fast

commercialisation)

Baza danych

Database

Okre lenie rodzaju...

Determination of the type of path for R&l

del

D

U

Narz dzie oceny

Assessment tool

Brak potencja u...

Lack of commercial potential

Analiza jakoci...

Analysis of quality of the collected data

Informacja zwrotna...

Feedback to the R&D executor (end of tl

process)

ne

Czy dane... Are the data sufficient to assess the cie ka komercjalizacyjna Commercialisation path
potential?
TAK YES Okre lenie czasoch onnoi Determination of time consumption

Bie ca ocena...

Current assessment of the commercial

potential

cie ka naukowa

Scientific path
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Zespo owa ocena...

Team assessment of the commercial
potential with by means of the rapid

method

Du a czasoch onno...

Considerable time consumption (slow

commercialisation)

Sklasyfikowanie zebranych...

Classification of collected technologies

Sformu owanie wskaza..

Formulation of indications for further
research

Okre lenie wstpnych...

Determination of initial recommendation

on commercialisation

Poszukiwanie...

Search for potential business partners

NIE

NO

Czy jest gotowo ...

Is there any readiness for cooperation?

LEGENDA LEGEND Dalszy rozwg... Further development of R&D results
Pocz tek/koniec... Beginning/end of the process (series of] Czy jest zainteresowanie... Are business partners interested?
actions/events)

Czynno /zdarzenie Action/event Skojarzenie... Pairing of the R&D executor and busines
partner

Blok decyzyjny Decision block Czy partner... Has the business partner indicated the
possibility of further development of R&[
results?

Dokument Document

Baza danych Database

SourceT. Czapla, B. T. Kalinowski, M. Malarski, M. TueaM., Produkt.Uczelniany model scoutingu wiedzy i technoldgjlar systemowyModel tworzenia i dzia ania zespo u
scoutdow w ramach systemu komercjalizacji wied@nisferu technologii na uczelni vgzej document elaborated within the framework of tBEOUTING — aktywny system
monitoringu i oceny potencja u rynkowego prac backamwh kluczem do wspé pracy nauki i przetsrcow” project, duplicated typescript, Lodz 20p222.
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Conclusion
Scientists who are aware of the commercial poteofiaesearch they conduct and who are

willing to cooperate with business actually do need support in the form of scouting. At a
higher education institution, technological scogtis a comprehensive method which allows
the institution to offer the business sector sohdi that otherwise would not be
commercialised, since their commercial potentialildanot be evaluated.

In the context of knowledge management, scoutimgtitites an instrument serving to gather
and select data and information concerning knovwdeggources possessed by a university in
order to provide them to interested business eatitin the context of knowledge logistics,
scouting allows for and accelerates the provisibsadutions elaborated through scientific
research to a business recipient. Thanks to thlati®o, provision of technologies and
knowledge to business takes place faster, sincsett the active approach of staff responsible
for knowledge commercialisation. Scouting may afstirectly contribute to an increase in
the number of provided technologies thanks to thepufarisation of the idea of
commercialisation, as well as due to its possinileience on the course of already conducted
studies. A scientist benefiting from a scout’s supphas an opportunity to change the

orientation of research so that it has a commepciténtial.

Higher education institutions create knowledgeluding the knowledge about commercial
potential. However, taking into consideration agearof limitations, including legal and
organisational ones, a part of research result®tisised despite their commercial potential.
Technological scouting constitutes a solution alimafor a sufficiently fast identification of
such a scientific solution and its provision to @asibess recipient in a manner which is

optimal from the point of view of both parties bkttransaction.
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Abstract
The aim of this article is to explain a relativalgw approach to issues of knowledge
management in organisation, i.e. knowledge logisfihe article deals with issues related to
processes which take place at universities andtledite provision of appropriate knowledge
to economic sectors. Taking a look at the transfeknowledge from the perspective of
logistics makes it possible to indicate such eleésmehthe process the improvement of which
would allow to optimise it. The discussed matters #lustrated with the use of selected
available literature a case study — technologicalisng process at a university.
Key words
Innovations, knowledge logistics, technology transtommercialisation of knowledge,
technological scouting
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Introduction

Electricity is a commodity we purchase like rollsdabread. A bill issued by the
supplier should specify costs of production, traission and distribution of energy, as well as
determine what portion of it came from renewablarses, so that everybody could easily
compare offers of various energy companies andecti@sone which best suits their financial
capacity and environmental beliefs. It is one @fuieements under EU law, the aim of which
is to ensure the proper functioning of the elettyrimarket.

The electricity sector is the foundation of evergdarn economy. Proper and effective
functioning of energy companies is necessary fetadle and competitive development of
domestic markets. Production and service provipraecesses cannot function without the use
of electricity; it impacts all the remaining sedaf the economy. The cost of electricity is
also one of the basic variables determining fimatpct and services prices and, thus, directly
influences the condition of the economy of eveayest

Efficient functioning of the electricity sector @so undoubtedly necessary for the
development and maintenance of the functioninghef information society, as a society
based on technologies and universal access to kdge] in the case of which an important
part of the economy is the collection, processgathering and transmission of information.
Naturally, all communications and information teclugies require electricity for their
functioning. However, translation of the functiogiof the energy sector into the functioning
of the sector of information and communicationshtexogies (hereinafter referred to also as
ICT) is more complex than the question of supplyel&ctricity to devises used by the ICT
sector.

A separate — but still related to smart meteringatter, which is new for the Polish
electricity sector, is the idea of prosumption -edurction of electricity by unprofessional
entities from micro-sources, the development ofclwhiequires, to a considerable extent,
support from the ICT sector and which, at the séime, creates new markets for services
related to IT services for devices producing eleityr and their cooperation with both home

network of the micro-producer and the external gnerid.

! F. El anowski,Polityka energetyczn#&rawne instrumenty realizacjiyarsaw 2008, p. 11.



The aim of the present study is to present newdsremhich have occurred in the
electricity sector and which allow for the develahof the sector of distributed generation
of electricity from micro-sources, as well as itspible impact on the resulting development

of new ICT sector services and of the informatioaiaty.

2. Information society and electricity sector

The technological development and the occurrencen@f ICT equipment in
developed countries are accompanied by an econamdicsocial revolution. Nowadays, both
particular citizens and entrepreneurs have aceess unimaginable amount of information
and sources of knowledge. The development of indbion and communication technologies
has led to a situation in which distance is becgnt@ss and less important in everyday life,
and access to any information is practically uni@ni The foregoing influences also the
shape of the economy and the development of ilyatew sectors. Information itself has
become a commodity, and processes of its gatheainglysing and transferring constitute
services which are becoming more and more impoftam the perspective of the entire
market. Currently, also new types of informatioa searched for; their analysis could provide
new sources of knowledge and result in desired gggim social behaviour — e.g. in terms of
savings and rationalisation of electricity use.

The European Union considers one of its objectit@sbe the strive for the
development of the information society. At the sdimee, it is very difficult to determine one
definition of the term “information society”. Theuthors of the publication entitled
“Information society. On step forward, two stepschwaards” distinguish as much as 30
different definitions of “information society” Despite a great diversity of definitions and
various aspects of the information society on whtady focus, most of them contain similar
expressions and defining elements. After havinglmoed most definitions and identified the
most common elements, it is possible to assumehbahformation society is a society based
on knowledge, information and ICT, thanks to whictormation has become an independent
intangible good and a commodity of a considerabdeket value which, however, is used not
only in the economic sphere, but also in the areaulture, politics and everyday life.
Information society is characterised with a higloremmic and technological growth. That is

the reason why it is sometimes referred to as &ipdsstrial society, although it seems that

2J.S. NowakSpo eczestwo Informacyjne - Geneza i Definicia: Spo eczestwo informacyjnekrok naprzéd,
dwa kroki wsteczed. P. Sienkiewicz, J.S. Nowak, Katowice 2008,1p9.
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going through the stage of industrial society i3 necessary for the development of an
information society. An additional element, whignecessary to classify a society as an
information society, is the access of most of itsmmbers to new ICT technologies, their
ability to use the technologies and the lattertsialceveryday usade

Only an information society formed that way will labdle to fully benefit from
opportunities provided by new technologies in thecteicity sector. At the same time, the
technologies may accelerate the development oinfbemation society and contribute to the
creation of totally new economic branches of th& §ector.

According to the Communication from the Europeamm@ussion to the European
Parliament, the Council, the European Economic@mdal Committee and the Committee of
the Regions on mobilising information and commutices technologies to facilitate the
transition to an energy-efficient, low-carbon ecmryoof 12 March 2009, the fulfilment of
objectives defined by the European Union with rdgarthe energy sector, and in particular
the 20% reduction of carbon dioxide emissions ad% 2ncrease in energy efficiency, will
require the use of tools and services offered by itiformation and communications
technologies sector. Thus, it is possible to dtad¢ smart energy grids and smart electricity
meters come down to the use of appropriate ICTni@olgies within the framework of the
electricity sector.

On the one hand, the development of smart metéecignologies and smart energy
grids requires the use of advanced telecommunitatand information technologies, i.e.
tools offered by the ICT sector. On the other hahd,use of opportunities provided by smart
energy grids creates a totally new branch of thg $€ctor — the one of telecommunications
and information services related to the transfer gathering of information collected by the
metering system, as well as to the provision ofistdor a more efficient electricity use
management, both by large consumers, such as iradystants, and by small users, i.e.
households.

Additionally, the introduction of smart meters eanages consumers, even individual

ones, to familiarise themselves with possibilitéered by the new technology and savings,

% J.S. NowakSpo eczestwo Informacyjne - Geneza i Definicia: Spo eczestwo informacyjnekrok naprzéd,
dwa kroki wstegzed. P. Sienkiewicz, J.S. Nowak, Katowice 2008,1p9.

* Communication from the Commission to the EuropBarliament, the Council, the European Economic and
Social Committee and the Committee of the Regions noobilising information and communications
technologies to facilitate the transition to an rgyeefficient, low-carbon economy of 12 March 206dOM
(2009) 111.
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which may be achieved thanks to it. As a resufgvburs the development of the information

society.

3. Smart energy grids and smart metering

Implementation of the idea of smart energy gricerémafter referred to also as SEG)
is supposed, first of all, to decrease the negatiygact on the natural environment of both the
electricity sector itself and of all other domain economic and everyday life using
considerable amounts of electricity. Neverthelesaddition to environmental aspects, issues
related to potential savings obtained thanks to caeneffective energy use, considerable
increase in energy security of particular consumend entire regions, as well as the
possibility to use modern systems for energy mamage and diversification of its sources

are equally important.

The concept of smart energy grids

The notion of smart energy grids, or smart metesggtems, has not been legally
defined. However, it is assumed that smart grigsaaconcept referring to the use of the latest
technologies of the ICT sector and tools form tbmdin of management, allowing for a more
efficient organisation and functioning of the etexty sector, as well as for its direct
cooperation with energy consumers who — when pealigith a direct access to real-time
information concerning the manner and amount ofsuored energy — obtain tools and
knowledge that allow them to influence their owm&omption and to adjust it to the grid
functioning conditions and to make it as effectiae possible, both in economic and
environmental term3. Tools aimed to implement the idea of smart giitslude smart
metering systems providing companies producingstearing and distributing energy and
energy consumers to be connected and to communidthie the framework of an IT system,
which could make it possible for all entities taess information being important from their

point of view and allowing for a better managemafnitonsumed ener§y

Benefits related to the use of smart energy grids

® Cf. more B. Wojtyniak, Inteligentne Sieci Energetyczne |SH: Zosta Prosumentem:Vademecum
Inteligentnych Sieci Energetycznyell. M. Niedek, Rostkowo 2014.

® F.M. El anowski,Smart grids i smart metering w procesie inwestyayjnin: M. Cherka, F.M. Elanowski,
M. Swora, K. W sowski,Energetyka i ochronarodowiska w procesie inwestycyjnyWiarsaw 2010, p. 18.
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At the first stage of their existence, the mainesbye of smart energy grids is to
facilitate the fulfilment of objectives of the EUirnate and energy policy. Thanks to the fast
and clear access to information concerning the atoluiconsumed energy, its current price
and opportunities to reduce costs, consumers wtdblme more aware of ways to save energy
and to use it in a more efficient way. Consumecsions will directly translate into positive
ecological effects in the form of a reduction ireegy consumption and, as a consequence,
also a decrease in greenhouse gas emissions amctease in energy efficiency.

However, in addition to strictly environmental asige smart energy grids are simply
the future of the energy sector. The introductib8BG technologies will be beneficial for all
entities using electricity:

1. Energy companies:

a. Having access to the current information abouttetéty consumption and collective data
showing the exact trend of growth and decline ithbdaily and monthly or annual
electricity demand, electricity producers will béle to better manage the energy
production process and to turn off unnecessary ymtomh capacity in periods of
decreased demand or conduct necessary repairsioienance of production equipment
in the course of those periods. Additionally, iclmotion of appropriate tariffs or other
incentives to rational energy use is supposed &0 I® the “flattening” of the daily
electricity consumption (decrease in the energyatehduring the peak period due to the
transfer of some consumption to other hours), wilobuld increase the spare production
capacity of the Polish electricity sector. Comparpeoducing electricity from distributed
sources (mainly from renewable energy sources) allb note significant benefits in
connection with a possibility of more accurate nggment and control of the production,
since it will be considerably easier to define sp@ansmission capacity and to determine
potentially most favourable places for connectieg/energy installations.

b. Operators of distribution and transmission gridi ln@ able to obtain detailed information
regarding real-time electricity consumption, grahdl, and consumption in the various
places of connection, which will allow them to bada their grid in a faster and more
effective way, will directly impact the safety dfifunctioning and will considerably
decrease costs related to any losses of electiitittye course of its transport. Thanks to

information concerning the off-take and productmielectricity, it will be possible to
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control in a more careful way the functioning oé tirid and to prevent failures caused by
its overload.

c. Thanks to the new technology, electricity providett be able to offer their customers
new solutions in the field of electricity supplyew tariffs and trade offers, the aim of
which will be to change habits related to the elety use and to transfer some
consumption to off-peak hours, when energy is caeafdditionally, it will be much
easier to manage the energy sales process due tfadh that many activities, which
currently require the presence of an employee @ttipplier, will be conducted remotely.
They may include:

- remote suspension and resumption of electricitpbesp,

- remote real-time change of purchase tariffs forscomers,

- remote reading of meters and, as a consequenaagiimy and provision of information to
customers with regard to current costs relatetiecetectricity consumption,

- creation of IT tools (e.g. website applicationddwaing consumers to chose a tariff which
is the most beneficial for them considering theirent electricity consumption scheme,

- billing of electricity consumption in a prepaymesystem, which allows consumers to
better control their electricity spending,

- reduction of losses related to grid balancing cosltegal electricity consumption,
decrease in the amount of energy consumed by therimg system itself (new devices
save a lot more energy than the meters used ty, date

- lack of arrears in payments from customers — tktterlare not surprised by sudden bills
for underpayment noted in the system of advancenpat, as a result, they do not need to
immediately settle a high fee, which is related teecessity to pay it in instalments.

2. Particular electricity consumers (both entrepreseaind households) who, thanks to
information concerning the current energy consuamptivill be able to save energy in a
more efficient manner and to simply turn of deviedsch do not need to be turned on at
a given moment. An indirect benefit for the larggsiup of electricity sector entities will
be new trade offers better adjusted to their ngadsjded by electricity suppliers (trading
companies) Other direct benefits include:

- lower service charge on the bill for meter reading,

- lack of visits of meter readers; consumers notdeimolved in electronic meter readings,

" El anowski F.M. Smart grids i smart metering, p. 21.
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bills are issued on the basis of actual electricitgsumption, not prognosis,

costs of meter exchange are incurred by the eramgypany,

possibility of rapid tariff change, creation of néaviffs for consumers,

more accessible and clear information concerningeati consumption, as well as its

structure and saving opportunities,

faster fault location and breakdown recovery,

possibility to use a prepayment function,

improved voltage stability (smaller voltage fludioas related to the unnoticed increase

in the withdrawal of energy from the grid),

easier procedure for changing electricity suppleasier and more transparent procedures

for settling accounts with the current supplier),

. The society as a whole will naturally benefit freeological effects of the implementation

of SEG — a decrease in the negative impact orradggtuse on the natural environment.

In addition to the aforementioned primary positeféect of introduction of the SEG, it is

possible to expect not only a decline in productiosts — thanks to the use of modern

energy consumption management methods in comparbes also a decrease in prices of

most consumption products, as electricity costrie of the most important fixed costs

taken into consideration by every producer. A daseein production costs should also

translate into greater consumption possibilitieshaf entire economy and, consequently,

lead to an acceleration of economic growth of thiére state. What is more, the level of

competitiveness between particular electricity sigpp will increase, as it will be possible

to compare them on the basis of a model of achegy consumption of each consumer.
All the above mentioned positive aspects of thel@mgntation of smart meters and of

connecting them into smart energy grids will reguar considerable engagement and, thus,

also a rapid development of appropriate servicak@fCT sector. Furthermore, opportunities

related to SEG will definitely incite many individuconsumers to become interested in the

new technology and will positively contribute teetbreation of a real information society.

4. Production of electricity by consumers

Persons who are consumers and, at the same tiraeerajaged in production

processes, are commonly called prosuments. The Ypoodumer” itself is a combination of

the wordsproducerandconsumerlt is assumed that it is an entity which ordilyafunctions

in the economy as a consumer and which has, atadhee time, appropriate knowledge,
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technology, and financial capacities to executea temall extent, tasks which are usually
attributed to production companies. The foregoiafinition does not refer only to the energy
sector, but to all branches of the economy in wicmhscious consumers may occur, the latter
considerably influencing the functioning of entésps operating in a given sector, due to
what they are treated more like contractors anthpes then like typical consumers.

However, the currently applicable Energy Law Actdadrafts of a new Act on
Renewable Energy Sources do not include any deimibf prosumer similar to the

aforementioned one.

Prosumer in the electricity sector

While attempting to elaborate a legal definitionppbsumer, it is possible to refer to
the definition of two terms constituting this wosince they have their legal definitions. The
basic definition of consumer can be found in Agig of the Polish Civil Code, pursuant to
which a consumer is any natural person performitegal act which is not directly related to
their business or professional activity. The défom of producer for the purposes of the
energy sector may be found in Directive 2009/72/ieQulating the functioning of the
electricity sectdt. According to its Article 2(2), a producer meansaural or legal person
generating electricity. After combining the two éfons it is possible to state that a
prosumer in the electricity sector is any naturalspn generating electricity for their own
needs, which are unrelated to their business degsmnal activity’.

A very similar definition may be found in Articlgd¥) of the draft Act on Renewable
Energy Sources, which stipulates thaapject to Article 19, a producer of electricityorfn
renewable energy sources in a micro-installatioejng a natural person who does not
conduct business activity within the meaning of Aw of 2 July 2004 on Freedom of
Business Activity (Journal of Lawef 2013, items672, 675, 983 and 1036), hereinafter
referred to as the “Act on Freedom of Businesstgti, who generated electricity in order
to use it for their own needs, may sell unusedtrtéty generated by the producer in a
micro-installation and introduced to a distributioretwork.At the same time, the legislator

states that the sale indicated in Article 4(1) do@samount to conducting business activity.

8 Directive 2009/72/EC of the European Parliamerd afhthe Council of 13 July 2009 concerning common
rules for the internal market in electricity ang@aling Directive 2003/54/EC (OJ EU L. 09.211.55).

° N. Wro ska, Prosument — czyli jak konsument staje sioducentemin: Wybrane wz owe zagadnienia
wspo czesnego Prawa Energetycznegb A. Walaszek-Pyzio , Cracow 2012, pp. 128-129.
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According to the foregoing, it is clear that a pnoeer cannot be a legal person or a so-
called legal entity with limited legal capacity.rteans that the prosumer category does not
include the entire group of enterprises (partn@stand companies) which would like to
complement their business activity with small-scatergy production — such entities are

categorised as small electricity producers.

Development of the prosumption sector

The most considerable obstacle in the current dpwe¢nt of the sector of electricity
produced by consumers has been the highly profesisamd vocational character attributed to
the entire business activity conducted in the gneegtor, regardless of the actual scale of
particular entities’ production. In the case of sanmption, we are dealing with an almost
totally unprofessional activity — of legally proted consumers — and highly specialist and
professional activity — of enterprises generatingrgy. The combination of these two spheres
poses a lot of trouble. Until now, an energy pradutas had to fulfil very rigorous technical
requirements referring to the used equipment, hestployees and cooperation with an
energy grid. Additionally, the producer had to bguarantor of energy security understood
both as stability and continuity of supplies andsatety of the equipment and installations
used for the purposes of production processes. a&amgtee of execution of all the above
mentioned tasks is, above all, the obligation oérgy companies to obtain appropriate
licences. Obviously, all the foregoing obligaticarsd procedures related to the functioning in
the electricity market in practice made it impossitor small unprofessional entities to enter
the marke?.

The amended Energy Law Act of 16 July 2013, whickerd into force on 10
September 2013 (Journal of Laws 2013/984), intredua range of totally new terms to the
energy law and related provisions. From the pdiniew of the development of smart energy
grids and opportunities of local communities toag®yin the process, the most important task
is to introduce a regulation regarding micro-instadns. According to the amended Energy
Law Act, a micro-installation is a “renewable saumf energy of a total installed capacity
below 40 kW, connected to an energy grid with adatoltage of less than 110 kV or of a
total installed thermal capacity not higher tha® K&V". Provisions normalising the use of

micro-installations have been regulated in Artides9x newly added to the Energy Law Act.

1ON. Wro ska,Prosument — czyli jak konsumentpp. 128-129.
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The most important of the aforementioned provisiangvrticle 9u, which excludes
activities consisting in a permanent generatioalettricity for commercial purposes with the
use of devices of a small generation capacity ftloenscope of conducting business activity.
The fact that such a production of electricity Haeen classified as activity other than
economic is related, above all, with the lack ofigdiion of persons conducting it to obtain a
licence. Before, it used to be a serious barriewvg@mting most electricity consumers from
entering the market. Such a regulation makes ihifstgntly easier for natural persons
interested only in meeting a part of their own &leity demand with the use of a RES
installation to undertake activity in the energgtee. As a consequence, it leads to an actual
existence of the prosumption sector in Poland apassibility to develop this totally new
branch of industry. At the same time, Article 9vtbé Act states who and at what price is
obliged to purchase electricity produced by prosgmeroviding the latter with a guarantee
of sale at a fixed price which is not subject tgat&tions. It definitely has to be assessed
positively, in view of the unprofessional characdémprodumers’ activity and a necessity to
make it easier to conduct it at every possibleestéigs necessary to remember that it is not an
activity oriented primarily towards earning. Howevé& a natural person decides to turn
electricity production into their livelihood, it @bviously possible by means of registering an
appropriate business activity, obtaining a liceasd running business activity in the form of

electricity generation on a larger scale.

Prosumers as active members of the information saety

The positive influence of production of electricly consumers on the development
of smart metering systems and smart energy grideleted to the obligation to adjust
metering systems of the needs of simultaneous ogoson and production of energy
imposed on network undertakings. When connectingiiero-source to a network, the
operator of the distribution network is obligednmdernise and adjust the connector to the
needs of such activities. It implies a necessitgxohange the meter and creates a natural
opportunity to use a more modern, more effective more comfortable smart meter, which
will be useful both for the prosumer and for theéwwek operator. On the one hand, the
prosumer will be able to control on a ongoing b#sésr energy production and consumption.
On the other hand, the distributor will obtain a&axé0 real-time data concerning the energy

currently supplied to the grid without having taler employees to read he meter.
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Moreover, considering the obligation — indicatecAmticle 4 of the Energy Law Act —
imposed on energy companies, forcing them to maintestallations, devices and grid in a
technical condition allowing to efficiently providservices in the energy sector, it has to be
noticed that, from the point of view of grid operat, the most beneficial solution are smart
metering systems.

At the same time, a prosumer will be one of thatiest using new opportunities
provided by smart energy grids in the most actianer and, thus, benefiting form services
provided by the ICT sector. The development of pngstion will directly translate into the
use of the latest ICT tools for managing electyicgroduction and consumption by
households, as well as lead to a remote contribleoéntire home electricity network.

Conclusion

As it was mentioned at the beginning, the systersnoért electricity networks and
smart meters as well as the ICT sector constitstestem of interconnected vessels — they are
interdependent and the development of one sectprifisantly influences development
opportunities of the other.

The ICT sector plays a crucial role in the impletaéon of objectives and goals of
the EU energy policy in the field of the improverheh energy efficiency and reduction of
greenhouse gas emissions, especially through theiga of opportunities offered by the
development of smart power grids. According to #fierementioned Communication from
the European Commissitin, the use of innovative information technologiesristallations
related only to the electricity sector may leadctmsiderable environmental benefits and
contribute to an improvement in the efficient uselectricity in all sectors of the economy.
As a result, it will also help to improve the cortipeeness of the Electricity sector's
economy on a global scale. Thanks to availablerimébion concerning current electricity
consumption and sources of inefficiency, electyi@bnsumers will be able to correct their
behavour and habits, which will allow them to realsubstantial savings related with costs of
electricity only. According to pilot projects comsing in the introduction of smart meters in

the territory of various EU Member States, potdrggvings in the electricity consumption in

™ Communication from the Commission to the EuropBarliament, the Council, the European Economic and
Social Committee and the Committee of the Regions noobilising information and communications
technologies to facilitate the transition to an rggeefficient, low-carbon economy of 12 March 206dOM
(2009) 111.
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the consumer sector could amount to as much as?@% for energy companies, thanks to
actual quantitative data obtained on a currentshdabkey will be able to better manage the
system, optimise grid equipment setup, and limssé&s due to the grid’s operation or any
failures.

A benefit from the perspective of the developmeintnformation society and ICT
sector will be the fact that, thanks to the implatadon of SEG, an impetus to the
development of the market of other IT services teglato electricity management in
households and enterprises will be created. Theldement of the IT services market will
lead to the possibility to remotely control neadl electrical devices at home or in an
enterprise with the use of mobile devices — e.quto the lights on or off, control whether all
undesired devices are disconnected from the poetgrank, turn alarms and air conditioning
systems on and off. Without prior introduction ohat meters and smart energy grids,
materialisation and implementation of the foregoingovative solutions would imply a
necessity to develop additional IT tools. After theoduction of the SEG, it will be possible

to rely, to the basic extent, on tools elaboratedte purposes of energy companies.

Abstract:

The aim of the present article is to present opputies related to the use of modern
information technologies in the electricity secésr well as their impact on the development
of consumer’s awareness and, as a consequencgevhmpment of the idea of information
society. In addition, the paper presents a new aundén the electricity maker, i.e.
prosumption — distributed generation of electriditym micro-sources by consumers. The
author conducts an analysis through the prism lebal regulation, the goal of which is to
promote alternative energy production and the yseonsumers of new opportunities offered
by the current information technology. In conclusitie author tries to prove that both the
development of the electricity sector, consistenth wecommendations of the European
Union, and the development of the idea of inforomatsociety are closely related to each
other, and that their simultaneous development guayantee, thanks to the synergy, fastest

fulfilment of EU objectives.

12 Communication from the Commission to the EuropBarliament, the Council, the European Economic and
Social Committee and the Committee of the Regions noobilising information and communications
technologies to facilitate the transition to an rgyeefficient, low-carbon economy of 12 March 206dOM
(2009) 111, p. 3.
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Introduction

Public sector organisations have always been Igokor new, more efficient ways of
fulfilling their public service mission. An increagly complicated nature of problems
constituting the essence of public organisatiop&ration has forced them to search for non-
traditional institutional and management solutiomsich would increase the capacity of
public administration to perform its duties.

Concepts of the public sector’s functioning whi@vé occurred over the years contributed to
the elaboration of new policies, processes, irgtital structures, management and technical
support tools, the main task of which was to imgrand increase the effectiveness of public
sector organisations. Thus, one of the most impbrthallenges faced by the modern public
sector is to develop better understanding and tisaovation in public management.

There is a number of opportunities to strengthenitihovation potential of the public sector.
They include an initiative of OECD (Organisationr f&economic Co-operation and
Development) consisting in the creation and maemer of an Internet platform for the
collection and dissemination of information condegnsuccessive examples of innovative

solutions implemented in various areas of publat@?s activity.

Innovations in the public sector

The most common approach to innovations in theipwactor consists in adapting concept
of innovation formulated for the business sectotht® needs of public organisations. It is of
course necessary to remember both about simikritied differences between these
organisations, but it does not limit the possipilib take advantage of good innovative

solutions used in business.

Innovations may be defined in various ways. J.AhuBepeter understood innovation as an
introduction of a new commaodity, its production t or opening of a new markKem turn,

P.R. Whitfield defined innovation as a sequencecaplicated activities that consist in

1 J.A. Schumpeteffeoria rozwoju gospodarczegpWN, Warsaw, 1960, p. 104



solving problems. As a result, a comprehensive emaiplete novelty is creatédBoth
definitions refer to an innovation in the narrownse, i.e. only as the first use of a new

product or production method.

A broadly understood innovation is not only thestfiuse of a product or production process,
but also the reproduction of an innovation in otketities or its absorption by other sectors. A
result of the appearance of an innovation is tleatesn, maturation and popularisation of
ideas, the practical implementation of which iscapanied by specific economic and social
effects, which was observed by P.F. Drucker. Heedt¢ghat an innovation is a specific tool
for entrepreneurs, allowing them to turn changés apportunities to undertake new business
activity or to provide new services. In his opinican “innovation does not need to be
technical; it doesn’t even need to be somethingeriat.® Therefore, it is possible to
distinguish certain areas of public sector’s fummitng in which it is possible to “imitate”
modern methods of operation of business organizsititaking at the same time specific
features of public organisations into consideration

Considering this specificity, B. Koch defines innovation in the public sector in the
following manner: “the notion of innovation in tipeiblic sector should be understood as the
act of creating and implementing a new way of fdating and conducting public policies

and related programmes, public services, as welprasiously unknown processes (...).

Generally, these innovations imply a radical — tnlemst one aspect — abandonment of
traditional ways of service provision (...) whiléet business sector is dominated by
innovations related to technique and technology,niost important public sector innovations
are those related to new attitudes and behaviopeople as a result of relationships between

the participants of innovative processes in pulanagement.”

Innovations in the public sector concern, abovesaith aspects of the functioning of a public
organisation which are important from the pointv@w of strengthening the organisation’s
potential. Innovations in the public sector cosech activities as:

ability to function smoothly
creativity

fast decision-making

2 p.R. Whitfield,Innowacje w przemie, PWN, Warsaw 1979, p. 26

3 P.F. DruckerInnowacja i przedsbiorczo . Praktyka i zasady, PWE, Warsaw, 1992, p. 29

* B. Ko uch, Innowacyjno w sektorze publicznym bariery i moliwo ci rozwoju, in:Innowacyjno w skali
makro i mikro Kryk B., Piech K. (ed.), Instytut Wiedzy i InnowadVarszawa 2009, pp. 84-86
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pre-emptive actions in the field of spatial devehmmnt

proper planning of economic growth

territorial marketing

public services management, including introducttddmodern forms of management
fostering efficiency

partnership management (co-management), etc.

At the time of increasing competitive pressure, #@féciency of public organisations’
functioning and the quality of services for theamgement of which they are responsible are
becoming a more and more important component ofitb&tion of competitive advantages.

At the same time, it is necessary to rememberitimatvations are risky and costly. Not every
public organisation is able to take the risk ofatirey innovation and to increase costs of its
implementation. That is the reason why it is exggmmportant to provide the widest
possible access to knowledge concerning alreadgiumted and successful implementations
of innovative solutions that improve the efficieramfythe functioning of the public sector.

One of available tools for the diffusion of knowdgdand skills in the field of innovative
solutions that increase the efficiency and effextess of public sector activities is supposed
to be the OECD Observatory of Public Sector InniovatOPSI).

OECD Observatory of Public Sector Innovation
First works on the concept of OPSI began in 20hESE actions have been conducted within
the framework of operation of the OECD Public Gongrce Committee. A body supporting
the Committee is a special OPSI Task Force, conthbo$eepresentatives of twenty one
OECD member states. Poland is represented by esgsayf the Civil Service Department of
the Chancellery of the Prime Minister.
The term Innovation Observatory refers to actiamwi$ed on the conduct of research as well
as in the analysis and interpretation of its rasultthe context of the dynamically changing
market of innovative products and services. Thefierss are aimed at:
Better understanding of rules of the market in Whaayiven entity operates,
Understanding of orientations and dynamics of ckartgking place in the innovation
sector,
Understanding of current conditions of the innowatmarket functioning which must

be appropriately responded to,
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Identification of innovative solutions — those winimay be implemented immediately

and those which may be introduced in the futune erder to raise revenues, open new

markets, decrease costs and increase profits.
The principal aim of OPSI it systematic collectiafgssification, analysis and diffusion of
knowledge regarding innovative solutions used ia public sector, with the use of an
interactive database available online.
In the light of challenges currently faced by théblc sector, it becomes indispensable to
search for mechanisms supporting public authoriiresimproving the efficiency and
effectiveness of their functioning. It refers peutarly to the sphere of public services,
through the prism of which the efficiency of thebpa sector functioning is assessed.
Fundamental problems of the public sector concemissues: rigid budget constraints and
increasing expectations with regard to the pubdicvise provisions (both in terms of their
diversification, and of growth in demand). OPSIp@sds to these needs by proposing
innovative solutions that improve the functioninf tbe public sector and allow for the
achievement of better results of undertaken actions
Within the framework of the Observatory of Publiec®r Innovation, three fields of action
are indicated:

Innovative practice mapping — understood as cafigcand analysing examples of

successful implementations of innovative solutionthe public sector,

Result assessment — understood as collecting,sanglgind developing of cost-benefit

analysis methodologies for innovative solutions,

Promotion of innovative practices — understood adlecting and analysing

information concerning tools and conditions aime@upport promotional activities in

the field of public sector innovations.
It is assumed that within the framework of the OQbamry of Public Sector Innovation a
platform for understanding will be created for @e$ interested in the implementation of
innovative solutions in the public sector, as wadl a knowledge and experience exchange
forum. Thus, participants of the Observatory w#l, labove all, representatives of the public
sector, but an important role will also be playgdather actors, i.e. representatives of local
community, of the research, economic or socialoseetall persons interested in improving
the functioning of the public sector both in thetitutional sphere and in the public service

sector.
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At present, works are conducted within OPSI in otdecollect and analyse examples of good
practices in implementing innovation in the pubdiector and to provide practical advice
related to this field to OECD member states. Tcs thim, three types of actions are

undertaken:

Providing a unique collection of innovations froror@ss the
world, through an online platform, to inspire in@bers in
other countries

Building a network of innovators, both virtually and person
through events and conferences to share experiences
Turning analysis of concrete cases into practicatlance on
how to source, develop, support and diffuse infniomatacross
the public sector

Scheme 1. Actions undertaken within the framewdrkhe Observatory of Public Sector

Innovation

Source: https://www.oecd.org/governance/observagtabjic-sector-innovation/about/

One of the most important initiatives undertakethimi the framework of the Observatory of
Public Sector Innovation is to create an onlindfpten which, in practice, will constitute a
database of good practices in the domain of pus#ictor innovations. A prototype of the
platform has recently been made available in tlaé\tersion at:

https://www.oecd.org/governance/observatory-pusdictor-innovation/home/

The OPSI platform is supposed to constitute a spaedich users interested in public sector

innovations may find information concerning innavatsolutions they are interested in, share
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their experiences in this area and cooperate watth eother within the framework of the
existing and new projects.
Below, there is a sample screenshot of the wepsiteiding information about public sector

innovations within OPSI.

In the “Innovations” tab, there is a tool allowitaysearch for information regarding registered
public sector innovations according to 8 criteria:
Country
Level of government (central, regional and localweell as a couple of levels at the
same time)
Sector (health, education, social protection, emrrental protection, public safety,
housing, etc.)
Year of launch
Type of innovation (process, organisation, seraicé other)
Stage of innovation (testing, implementation, difun)
Partners jointly elaborating an innovative soluti(society, public partner, private
partner, research body)

Results (efficiency, service quality, accessibjlgyc.)
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The “Submit” tab allows to gather examples of inatbye solutions elaborated by
practitioners working in the public sector. Theltabows to use a five-stage procedure for

entering an innovation to the base.

Stage 1 is innovator’'s registration in the systémother step consists in completing an
electronic form which allows to describe in detailicial elements of the innovative solution
and to send them for assessment. At the 3rd stagepresentative to the OECD of the
country from which the innovation originates conduits preliminary assessment to state
whether it meets the adopted criteria. At Stage 4letailed assessment of the proposed
innovation is performed. The last stage consistshan publication of the solution in the
database and provision of the innovation’s dedoripib other users.

The OECD OPSI platform offers also a library of jedtions with regard to public sector
innovations. Resources of the library include OEE€DWn publications, publications from
public resources of member states’ authoritieselbag scientific publications.

As for now, the “Collaborate” function has not bdaanched yet. It is expected that this tab
will be made available in autumn 2014. In turnisipossible to consult OPSI Blog, which is
intended for an exchange of opinions concernindipglector innovations.

It is worth to mention that Poland actively papigies in the development of the platform’s
resources. Numerous actions are undertaken in,avdehe one hand, to present innovations
of the Polish public sector through entering infation to the base and, on the other hand, to

dissimulate information about the initiative amdPglish public sector organisations.
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One of such actions is the implementation of thejdet no. POKL.05.02.02-00-001/12
“Systemowe wsparcie proceséw zdeania w JST [Systemic support for management
processes in local governments], co-financed byBtepean Union through the European
Social Fund under the Human Capital Operationagimme — Priority V, Action 5.2,
Measure 5.2.2. Action 6 — Elaboration of innovatiseutions in the domain of public
management, implemented by the Partner — Univerdityodz, the part concerning the
Innovation Observatory provides for actions which supposed to constitute contribution to
the activity of OECD in the field of development tife Observatory of Public Sector
Innovation Internet platform. Within the framewarkthe Action, four results using the OPSI
concept has been defined. They include:

implementation of innovative solutions recommendey the OPSI in local

governments and dissemination of knowledge aboesethsolutions elaborated in

collaboration with research centres,

elaboration of a methodology for collecting and Igsiag the set of innovative

practices in the public service sector,

elaboration of guidelines regarding the implemeataand promotion of innovations

in the process of public service provision,

elaboration of instruments for the assessment oéfits and costs of implementation

of innovative solutions in the public sector.
Effects of execution of the Action will be made #afale in the form of a publication in the
second quarter of 2015. Its execution may resuthenfuture in an active participation of
Polish public sector institutions in the developmehEuropean resources of knowledge and
experiences related to innovative institutionaliohs and solutions introduced to the public

service sector.

Conclusion

There is no doubt that innovativeness constitutiesyafactor influencing the competitiveness
of companies. The same refers to local, regioralpnal and global economies. The question
is, thus, why shouldn’t it be a factor determiniag increase in the effectiveness and
efficiency of the functioning of the public sectond, as a result, improve its competitiveness?
Today, it is not only an opportunity, but also aigant necessity. Therefore, any initiative
increasing the innovativeness of public institutioboth in terms of institutional and

organisational efficiency and in the field of maeamnt of socio-economic development
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should be treated as an important contributionh® development of the public sectors’
innovation potential.

The Observatory of Public Sector Innovation coosts one of such opportunities and the
fact that Poland actively participates in the inmpdmtation of the project gives hope for the
development of a modern, efficient and effectivelmuadministration at each of its levels.
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Abstract
Innovativeness of the public sector has becomeobriee most important challenges of the
present times. The comprehensiveness of managgradsses in the public sector, as well
as the complexity of the internal and external emment in which those processes take
place, incites, and often forces, to search for,maare effective and more efficient ways of
operation of public sector organisations. Thuspuativeness is becoming, on the one hand, a
necessity and, on the other hand, an opportunitypidolic organisations in the context of
creation and development of their ability to e#iaily operate for the benefit of the society
and the economy.
The aim of the present chapter is to present th&€@Bbservatory of Public Sector
Innovation and to indicate possible uses of thé ftarothe purpose of diffusion of knowledge

and skills strengthening the innovative potentfgbublic organisations.
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1. On the way to the new perspective

In the initial period of the functioning of the Eymrean Union, its Agendas focused in
the information society (IS) mainly in the conteXtmatters related to the standardisation of
information technology and telecommunications. A@araple of such an action may be the
Council Decision of 22 December 1986 on standatidisain the field of information
technology and telecommunication§he document provided for the creation of reguiato
framework for the development of information sogiefhe assumed aim of the regulations
was to:

“a) contribute to the integration of the internabr@munity market in the information
technology and telecommunications sector;

b) improve the international competitiveness of @amity manufacturers by allowing for
greater market uptake in the Community of equipnmeahufactured to recognized European
and international standards;

c) facilitate the exchange of information throughdbe Community, by reducing the
obstacles created by incompatibilities arising fribra absence of standards or their lack of
precision;

d) ensure that user requirements are taken intouatdy giving users greater freedom to
assemble their systems in a manner guaranteeimgtoyecompatibility and, consequently,
improved performance at a lower cost;

e) promote the application of standards and funetispecifications in public sector ordefs.”

! Official Journal of the European Communities (O3@/31, p. 236)
2 Official Journal of the European Communities (O3a/31, p. 241)



However, it was the publication of the Bangemanpd®e that highlighted the necessity of
active measures for the development of informasoaniety in the European Union, stating
that it is a social challenge and one of the mawmetbpment priorities. “The widespread
availability of new information tools and servicedl present fresh opportunities to build a
more equal and balanced society and to foster iohaiy accomplishment. The information
society has the potential to improve the qua-lityife of Europe's citizens, the efficiency of
our social and economic organisation and to regg@ohesion?

According to the logics of the European Union, divect indicator of the “weight” of an
issue is the amount of budget funds attributed. tAlthough EU budgets for the years 1988-
1992 and 1993-1999 did not include any funds irtdigathat the creation of the information
society could be considered a development priaftghe EU, the “Santer package” (EU
budget for the years 2000-2006) and in the “Barpestkage” (EU budget for the years 2007-
2013) it is possible to observe that the develogroéthe information society in the European
Union has been classified as priority action. Té&ué was analysed at the request of the
European Commission by a consortium composed aiw&tzyszenie Miasta w Internecie
[Cities in the Internet Association] (Poland), DemiTechnological Institute (coordinator),
EMPIRICA (Germany), European Regional Informatiooci®ty Association (ERIS@) and
Center for Urban and Regional Studies (Great Brjt&Main conclusions drawn on the basis
of the report allow to state that the role of théormation society development policy and
ICT investment is becoming more and more signifidganthe entire EU: total expenditure
allocated to this purpose in the years 2000-2006uamted to EUR 6.4 billion, while in the
terminated period (2007-2013) it was planned tootle¥EUR 14.7 billion to the development
of the information society. (...) Analyses conddcteithin the framework of a research
project indicate that the following trends develdpeithin the framework of regional
information society development policies:

a) development of the information society not only eems one of the main priorities, but
even gains in importance: in the EU, expenditurehs purpose has doubled.

b) most Member States abandon investments in the,basid infrastructure: the analysis of
expenditure according to investment category shtvas in the 2000-2006 financial
period only 6 EU countries allocated the most adaisible part of expenditure to the

¥ Bangemann Report is, of course, a common nameoffieéal title of the document i§urope and the global
information society, Recommendations of the Bangan@oup to the European Coundrussels 1994.
* hitp://ec.europa.eu/archives/ISPO/infosoc/backufbaan.html (01.09.2012)
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hard infrastructure; one of those countries wasambl(the remaining countries are
Austria, the Czech Republic, Ireland, Italy andviak

In the period 2007-2013, a considerable changddian place in terms of geographical
structure of allocation — the centre of gravity, fas as interventions are concerned,

moved to the East of the European Urion.

Polish government also responded to the currergnéial perspective (2014-2020).

Works have been undertaken on the method of altwcaif these funds to the broadly

understood information society. Main proposals loé government are founded on the

following ideas:

1.

Means provided for the development of IS in Polahduld be concentrated, above

all, within the new operational programme — DigRalland Operational Programme, which:

“will be composed of 4 axes (according to proposdishe Ministry of Administration
and Digitisation):

— Fast broadband Internet

— eGovernment and open state

— eEconomy

— Technical assistance

* allocation — approx. PLN 10 billion from the Epean Regional Development Fund
(with the possibility of cross-financing in the easf soft measures)

* managing authority — Ministry of Regional Deveatognt, Ministry of Administration
and Digitisation as the intermediary institutich.”

The main objective of the programme will be a “sy@oordination on the national level,
including the determination of standards of actiondertaken at the regional level”

A similar way of thinking by government represeivias is presented in the draft of the

so-called “Computerisation Act”, which is currenbging elaborated. However, first opinions

expressed by the milieu do not bode a spectacutaress. Objections to the way of thinking

about cooperation between the government and digslggartners related to the development

of the information society in Poland are most enipli expressed in the stand of the Polish

Information Processing Society: “authors of theftdda not notice that a range of problems,

> http://www.mwi.pl/aktualnosci/129-raport.html (08.2012)

® https://mac.gov.pl/wp-content/uploads/2013/02/Ainisp%C3%B3%C5%82pracy_prezentacja-PO-PC.pdf
" https://mac.gov.pl/wp-content/uploads/2013/02/Ainisp%C3%B3%C5%82pracy_prezentacja-PO-PC.pdf
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which the Act is supposed to solve, result from Bbaa, lack or incompleteness of
regulations, excessive or contradictory provisiofise draft promotes a strongly centralised
solution based on the multiplication of detailedyisions concerning the ePUAP platform,
while experiences (not only of Poland) clearly shibat such a centralisation usually ends up

with an implementation disaster.

2. Digital Agenda for Europe

In may 2010, the European Commission presentedifital Agenda for Europ@.
The Agenda was the first out of seven main iniediresulting from the implementation of
the Europe 2020 strategy. “The crisis has wipedyeatrs of economic and social progress
and exposed structural weaknesses in Europe's goiarope’s primary goal today must be
to get Europe back on track. To achieve a sustkarfature, it must already look beyond the
short term.

Faced with demographic ageing and global compatitve have three options: work harder,
work longer or work smarter. We will probably hawedo all three, but the third option is the
only way to guarantee increasing standards offtifeEuropeans. To achieve this, the Digital
Agenda makes proposals for actions that need takas urgently to get Europe on track for
smart, sustainable and inclusive growth. Its prajmosvill set the scene for the longer-term
transformations that the increasingly digital eaogoand society will bring about® The
scope of the Digital Agenda for Europe covers eigty action areas. Their support may
allow to achieve its objectives.

First: A vibrant digital single market — “The intest is borderless, but online markets,
both globally and in the EU, are still separatedniyitiple barriers affecting not only access
to pan-European telecom services but also to whatild be global internet services and
content. This is untenablé”In order to make the development of the Europeaiort’s
digital market more dynamic, the Agenda recommemiust follows:

1. Opening up access to content.

Such actions must be conducted prior to changethenEuropean law and regulations
applicable in Member States. “Digital distributiasf cultural, journalistic and creative
content, being cheaper and quicker, enables autimarontent providers to reach new and

8 http://www.cyfrowa-polska.pl/zamowienia-publiczitein/1496-tak-informatyzacja-nie-przejdzie.
° Digital Agenda for Europe, website of the Europ€ammission www.europa.eu.

1% pigital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 4.

" Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 9.
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larger audiences. Europe needs to push ahead hdthreation, production and distribution
(on all platforms) of digital content? In the present legal situation it is not possithle to
the fact that copyrights are regulated at the natitevel and intellectual property is protected
to a varying extent in different countries. Creatiof a unique, coherent and transparent
copyright management system will allow for a freehleange of thoughts and concepts and,
eventually, increase the innovativeness of Europe.

2. Making online and cross border transactionsgsttiorward

“European consumers are still not getting the gaingrice and choice that the single market
should offer because online transactions are taoptoated. Fragmentation also limits
demand for cross-border eCommerce transactionss ltean one in ten eCommerce
transactions are cross-border, and Europeans bftdnt easier to conduct a cross-border
transaction with a US business than with one frowtizer European country™Although a
considerable part of Europe uses the common cuwyedentity authentication systems and
systems for authentication of electronic paymemés sdill organised according to national
borders. In is therefore recommended in the Agdndaster complete works on the Single
Euro Payment Area (SEPA), which would allow to leumnnovative solutions in the field of
electronic money — the value of such a market ih?28 estimated to have amounted to EUR
10 billion.

3. Building digital confidence.

Europeans enjoy a series of rights that are reteieaimformation society services. However,
information about them is scattered across varlaus and is provided with the use of a
specialist language which is difficult to understdor an average user. This state of affairs
increases a lack of trust in the online environnmeerd hampers the development of Europe's
online economy. “Cross-border transactions onliawe €..) be made easier by increasing the
coherence of European contract law, based on a leigl of consumer protection. The
Commission will also launch an EU-wide strategymprove Alternative Dispute Resolution
systems and propose an EU-wide online redressfao@Commerce and improve the access
to justice online **

4. Reinforcing the single market for telecommunaad services.

“Since the single market demands that similar ra&guy issues be given correspondingly

similar treatment, the Commission will prioritidgetprovision of guidance on key regulatory

2 pigital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 11.
13 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 12.
14 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 15.
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concepts under the electronic communications ruteparticular costing methodologies and
non-discrimination, and will also look for durab$®lutions for voice and data roaming
(..)"

Second: Interoperability and standards. The dewedop of information society
requires effective implementation of an open asgtitre of telecommunications products and
services. A situation in which the choice of brarich device, operational system in which it
operates or a specific producer prevents the weer benefiting from a considerable part of
public resources or digital services is inaccegallhat is the reason why the following
actions are indispensable:

1. Improving ICT standard-settiffy

“Europe’s standard-setting framework must catchwith fast-moving technology markets
because standards are vital for interoperabifify.”

2. Promoting better use of standards.

“Public authorities should make best use of thd fahge of relevant standards when
procuring hardware, software and IT services, f@aneple by selecting standards which can
be implemented by all interested suppliers, allghor more competition and reduced risk of
lock-in.”*®

3. Enhancing interoperability through coordination.

The European Commission should put special emphasis the preparation and
implementation of the European Interoperability agtigy, which will force public
administration of Member States to apply uniforfesuelated to ICT. Such an action should
indirectly force the application of similar ruley producers and suppliers of hardware and
software.

Third: Trust and security. “Users must be safe secure when they connect online.
Just like in the physical world, cybercrime canbet tolerated. Besides, some of the most
innovative and advanced online services — suctBasleng or eHealth — would simply not
exist if new technologies were not fully reliable.) strengthening security in the digital
society is a shared responsibility — of individuats much as of private and public bodies,
both at home and globally®

15 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 17.
18|CT - Information and Communication Technologies

7 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 18.
18 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 18.
19 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 19.
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Fourth: Fast and ultra fast internet access. Thddmental objective of the Agenda is
to ensure that, by 2020, all Europeans have atoessich higher internet speeds of above 30
Mbps and 50% or more of European households siestwiinternet connections above 100
Mbps Achievement of these goals will allow for atual use of information society services:
free access to digital content, remote work, remaétcooperation between geographically
distant entities (e.g. eHealth services, desigrksyatc.). Proposed actions are as follows:
1. Guarantee universal broadband coverage witleasiong speeds,
2. Foster the deployment of NGA networks
3 Open and neutral Internet

Fifth: Research and innovation. “Europe continuesuhder-invest in ICT related
research and development. Compared to major trgghnmgers such as the US, R&D in ICT
in Europe is not only a much smaller proportioriatél R&D spend (17% compared to 29%,
but in absolute terms represents around 40% of xp@reliture (...).%° It clearly leads to a
decrease in the competitiveness and innovativesfdbg European economy compared to the
principal partners. Diagnosed causes of such atgtuinclude:
- weak and dispersed public R&D effort,
- market fragmentation and dispersion of finanemegans for innovators,
- Europe is slow in the uptake of ICT-based innmregt, notably in areas of public interest.
The following actions will make it possible to clgarthis state of affairs:
1. Step up efforts and efficiency. “Building on tReropean strategy for leadership in ICT,
Europe must step up, focus and pool its investmenkeep its competitive edge in this field
and continue to invest in high-risk research, idolg multi-disciplinary fundamental
research®
2. Driving ICT innovation by exploiting the singhearket. Europe’s public sector expenditure
may be used to spur innovation as well as raiseti@ency and quality of public services.
In order to make it possible, Knowledge transfaivdes should be managed effectively and
supported by suitable financial instruments andliplybfunded research should be widely
disseminated through Open Access publication esific data and papers®
3. Industry-led initiatives for open innovationist necessary to support, with the use of EU
funds, actions favouring open and interoperabletswis in the field of ICT use. “Industry-

led initiatives aiming at standards and open ptat®for new products and services will be

2 Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 25.
% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 26.
% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 27.
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supported in EU-funded programmes. The Commissidinréinforce the activities bringing
together stakeholders around common research ag@mdaeas such as the Future Internet
including the Internet of Things and in key enapliachnologies in ICT?

Sixth: Enhancing digital literacy, skills and inslan. According to the data of the
European Commission, approx. 150 million Europdange never used the Internet. It means
that the said group, composed mainly of people &Jetb 74 years, is threatened by digital
exclusion. This phenomenon may be very dangeraumsidering especially the emphasis put
b ythe European administration on the developmehtsiwch domains as eHealth,
eGovernment or eEducation. In order to counterais phenomenon, it IS necessary to
undertake the following actions:

1. Digital literacy and skills. “It is essential educate European citizens to use ICT and
digital media and particularly to attract youngstey ICT education. (...) All citizens should
be made aware of the potential of ICT for all kiofl professions. This calls for multi-
stakeholder partnerships, increased learning, retog about digital competences in formal
education and training systems, as well as awaserasing and effective ICT training and
certification outside formal education systemsjudmg the use of online tools and digital
media for re-skilling and continuing professionaidlopment.®*

2. Inclusive digital services. It means a needdommon actions allowing for the use of
information society services by persons threatemigd digital exclusion, including people
with disabilities.

Seventh: ICT-enabled benefits for EU society. “Higital society must be envisioned
as a society with better outcomes for all. The ogplent of ICT is becoming a critical
element for delivering policy objectives like supjimy an ageing society, climate change,
reducing energy consumption, improving transpartagfficiency and mobility, empowering

patients and ensuring the inclusion of persons diabilities.”

To this end, it is necessary

to undertake the following actions:

1. ICT for environment. It implies support for thee of ICT aimed at decreasing negative,
from the point of view of the environment, effeofsEurope’s economic growth.

2. Sustainable healthcare and ICT-based suppodifmified and independent living. “The

deployment of eHealth technologies in Europe caprave the quality of care, reduce

medical costs and foster independent living, iniclgdin remote places. An essential

% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 27.
% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 29.
% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 32.
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condition for success is that these technologiesrporate the right of individuals to have
their personal health information safely storedhwita healthcare system accessible online.
To exploit the full potential of new eHealth seed¢ the EU needs to remove legal and
organisational barriers, particularly those to Eamepean interoperability, and strengthen
cooperation among Member Staté3.”

3. Promoting cultural diversity and creative conten

4. EGovernment. “eGovernment services offer a effsttive route to better service for
every citizen and business and participatory opehteansparent government. eGovernment
services can reduce costs and save time for padhainistrations, citizens and businesses.
They can also help mitigate the risks of climatarde, natural and man-made hazards by
including the sharing of environmental data andiremment-related informatior?”

5. Intelligent Transport Systems for efficient sport and better mobility.

Eighth: International aspects of the Digital AgentiBhe European Digital Agenda
aims to make Europe a powerhouse of smart, subtaiaad inclusive growth on the global
stage. The seven pillars in the Digital AgendahaWe international dimensions. The Digital
Single Market in particular needs an external faeeause progress on many of the policy
issues can only be made on an international Iéviglcoperability and standards recognised at
the world scale can help promote more rapid innomaby lowering the risks and costs of
new technologies. Addressing rising cyber secutitgats also needs to take place in an

international context®®

3. Potential indicators of success

As outlined above, the Digital Agenda for Europenstdutes a comprehensive
programme, the implementation of which is suppdseensure stimulation and increase the
effectiveness of the European economy by meansoefding citizens and entrepreneurs with
greater access to basic information society sesvidewever, this ambitious project requires
concentrated financial outlays which, in the cohti#fXhe predicted second wave of the crisis
and a potential loss of stability by the euro areay turn out to be impossible to attain.

It is therefore necessary to ask whether there nseatent of the Agenda’s
implementation which could be considered satisf@ittgseems that it is impossible to define

one, common extent for the entire EU. A differemtdl of indicators will be regarded as a

% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 34.
" Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 36.
% Digital Agenda for Europe, website of the Europ€ammission www.europa.eu, p. 39.

100



success in the countries of the so-called old Efferdnt in the case of those states which
have been Members for 10 or more years (includimigri®l), and different in newly acceded
countries. Nevertheless, in each case it must bgusiainable development. Without
sustainable development of the access to infrasieicincluding the access to broadband
Internet, access to digital services and developmedigital skills of EU citizens, the rate of
return on investment in the information societydewrstood as socio-economic development

of the European Union, will be unsatisfactory.

ABSTRACT

According to the logics of the European Union, divect indicator of the “weight” of an issue
is the amount of budget funds attributed to it sl s the number of programmes and
sectoral policies. Although EU budgets for the ge&B88-1992 and 1993-1999 did not
include any funds indicating that the creationha information society could be considered a
development priority of the EU, the “Santer pacKa@dJ budget for the years 2000-2006)
and in the “Barroso package” (EU budget for therye2D07-2013) it is possible to observe
that the development of the information societyhie@ European Union has been classified as
priority action. It is confirmed also by numerodamming documents, sectoral policies, action
plans, including the Digital Agenda for Europe.

The Digital Agenda for Europe is a document detenngj objectives and orientations of the
development of information society in the Europé&lnion in the upcoming years. The aim of
the article is to present the main objectives @& tievelopment of the EU Digital Single

Market and the remaining key action areas desciibéie Agenda.

Key words: information society, Digital Agenda for Europ&T
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1. Service is a matter of major importance in theeaafsevery procedure. Thus, it is very
significant also in the context of provisions ofettAct of 14 June 1960 — Code of
Administrative ProceedingsAlthough a service constitutes a substantivertieeh activity —
it produces legal effects by means of facts — ganmng for the proceedings, and in particular
for its parties, is invaluable. There is no doutattlawsuit rights and rights under substantive
law granted to the parties and to other participaritthe proceedings often depend on the
effectiveness of service. Moreover, from the ddteesvice of certain documents, parties are
charged with obligations, the failure to fulfil wdhi results in the necessity to impose an
administrative and legal coerciénin literature, it is indicated that the institi of service
materialises the principle of active participatmfrparties in the proceedings, since it allows a
party to learn about actions undertaken by a ghaaty or to participate in these actions, e.g.
subpoena What is more, provisions regarding service comsj due to their general
character, a guarantee of observance by a pubtiingstration body of the democratic rule of
law principle. Their aim is to protect citizens ags abuses of the governmérfturthermore,
it has to be mentioned that CAP provisions concegrtie service play the role of a guarantee
with regard to the written-form principlePursuant to Article 14 § 1 of the CARII matters
shall be disposed of in writing or in the form of @lectronic document as defined in the Act
of 17 February 2005 on Computerisation of Entitlesrforming Public Tasks (...), to be
served by means of electronic communicatidtoivever, the legislator allows also — by way
of exception — for matters to be disposed of orallyArticle 14 § 2 of the CAP stipulates that
“Matters mat be disposed of orally if it is in timerest of the parties and no provision of law

! Consolidated text, Journal of Laws of 2013, ite#i,2as amended, hereinafter referred to as the CAP.

2 One of general principles of administrative enémnent proceedings is the principle of legal obiigatto
conduct enforcement, which means that, in a sinaith which the obligor fails to fulfil their oblagion of a
regulatory nature, the obligee must undertake steépmg at the application of enforcement measures.

¥ A. Wrébel, Komentarz aktualizowany do art. 39 kodeksu gmstania administracyjnegd_ex el 2014, and
jurisprudence views contained therein.

* Cf. judgement of the Supreme Administrative Cairthe Republic of Poland of 4 April 2008, 1| GSHOS,
Lex no. 468732.

® J. Borkowski [in:] B. Adamiak, J. Borkowskikodeks pospowania administracyjnegdomentarz Warsaw
2009r., p. 233.



provides otherwiseThe contents and key reasons for such verbal didsbsll be recorded

in case files by ways of minutes or annotationeighy the party Nevertheless, also in the
case of such disposal of the matter, it is necggsalecord its content and key reasons in case
files. It means that the written-form principle hast been totally excluded. Furthermore, it
should be noticed that, generally, all proceduraasures taken within the framework of
proceedings are recorded in writth@nd the service of a document — being a writemond

of a procedural measure — results in a range al keffiects of major importanéelt has to be
highlighted that, due to the fact that provisioegarding the service execute the function of a
guarantee, as well as to the significance of theiceitself, the legislator did not provide for
a possibility to relax these requireménts the literature, the principle of formal chatercof
service is also strongly emphasised. It meansatthatly serves documents ex officio — it is its
statutory obligation resulting directly from Artecl39 of the CAP, as well as from the social
significance and function of administrative prodegd. Thus, a party (as well as other
participants of the proceedings) does not needaaiy requests for pleading service and do
not have to ask the body whether there are anylplga regarding their case which could be
collected — the body is obliged under law to serve documentke party. A service which is
not consistent with rules specified in the CAP aiek the principle of formal character and,
as a consequence, is deprived of force in law.ak to be highlighted, that within the
framework of administrative proceedings, legal effeare related to the service of a pleading.
Therefore, form the point of view of correctnesgpafcedural measures and of the course of
proceedings, it is not important whether the adsireseads the content of the pleading. While
assessing the correctness of service, only thépteakthe pleading by the addressee is taken
into consideration — according to the legislatoirgent, pleadings are serviced against

receipt®. However, not only proper service the but alscstitiied service is effective The

® Cf. e.g. provisions of Article 67 § 1 of the CARyrsuant to whichEach public administration authority shall
drawn up concise minutes of every action undertakehe proceedings having vital significance faciling
the matter, unless the action has been in othermmarecorded in writiny as well as Article 72 § 1 of the
CAP, pursuant to whichAll actions of the public administration authorityhich are not recorded in the
minutes and which have significance to the matteiodhe course of the proceedings shall be recdritethe
case files in the form of an annotation signedhgyeémployee who performed such actibard under § 2 of the
Article “Such annotation may be made in the form of anreleict documerit

" Cf. e.g. G. aszczyca, A. MatarDor czenie w pospowaniu administracyjnym ogélnym i podatkowym
Cracow 1998, p. 22 et seq.

8 In the literature, it is even indicated that tegislator did not provide any liberating provisiorthis fact is
highlighted by J. Borkowski [in:] B. Adamiak, J. Bawski, Kodeks pospowania.., p. 233.

° Cf. e.g. J. Borkowski [in:] B. Adamiak, J. BorkokisKodeks pospowania.., p. 233 and cited W. Siedlecki,
Post powanie cywilneZarys wyk aduWarsaw 1977 r., p. 183.

12 Under Article 46 § 1 of the CAP, the person retgjva document confirms the receipt with their sigme
and indicates the receipt date.
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receipt constitutes, above all, evidence to confinemndate of on which a given period began
or ended, as well as the possibility to conductous actions. Moreover, it results in the
presumption of servic¥.

Furthermore, it has to be emphasised that prawssitd the CAP regarding the service
— due to the need to precisely determine factsymiod legal effects — are highly formalised,
and administration bodies are obliged to strictizere to the formal requirements specified in

the provisions.

2. It is difficult not to notice that, nowadays, @l@nic communication is becoming
more and more important for the society. Thankshe actually universal access to the
Internet and its ease of use, electronic commupitaheans are very often used in practice.
The fact has been noticed also by the legislatbichvresulted in the introduction of various
amendments to the applicable provisions, facingttéed of a more and more widespread
computerisatioli. The trend is also visible in the case of amendsnetroduced to the Code
of Administrative Proceedings. Also the last ofrthe introduced by Article 2 of the Act of
10 January 2014 amending the Act on Computerisatidantities Performing Public Tasks
and Certain Other Act§ which entered into force on 11 May 2014 — falipithis trend.
Amendments introduced under this Act refer gengr@lithe servicE. Moreover, it seems

that the legislator carried out a real revolutiorhis domain.

3. The issue of service is regulated in the Code dimistrative Proceedings in
Articles 39-49 (i.e. in Chapter 8, Section | of tl@AP entitles “Service”). The
computerisation trend has been visible in the cdnté these provisions for a long time.

However, the latest amendment of CAP provisionduced very serious changes. First of

1 7ob. J. Borkowski [in:] B. Adamial, J. Borskowskipdeks pospowania.., pp. 233 — 234.

12 Obviously, like every presumption, the presumptidrelectronic service may be rebutted by a proothe
contrary.

31t has to be noticed that the Act on Renderingmic Services implemented into Polish law thevisions
of Directive 2000/31/EC of the European Parliansmd of the Council of 8 June 2000 on certain legplects
of information society services, in particular ¢feaic commerce, in the Internal Market (OJ EC L8 1af
17.07.2000, p. 1, (OJ EU, Special edition in PolShapter 13, vol. 25, p. 399), i.e. the E-Comm@iective.
However, it is indicated in the literature that iske 39" of the CAP should be interpreted — if possibla-thie
light of the wording and objectives of the direetivvide A. Wrébel, Komentarz aktualizowany do art. 39
Kodeksu pospowania administracyjnegad.ex el 2014.

4 Journal of Laws of 2014, item 183.

15 Moreover, the following provisions were amendedtidde 33 § 2 of the CAP was given a new wording;
Article 33 § 2a and Article 33 § 3a of the CAP wadzled; Article 50 § 1 was also given a new wordAgicle
54 § 1(4); Article 63 § 3a and Article 63 § 5 oBtBAP; Article 72 was also amended, i.e. Article§72 was
added; Article 73 8§ 3 was given a new wording; @ei76a § 2a of the CAP was added; and Article 21a&d
Article 220 § 3-5 of the CAP were changed.
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all, it is important to notice that before the amierent of the CAP, which entered into force
on 11 May 2014, Article 390f the CAP stated that if a party applied for gevice by
electronic means or consented to having the sereffected by such means, the
administrative body was obliged to serve pleadings electronic communication means.
Nevertheless, if the party did not confirm the rptef an electronic document within 7 days,
the administrative body was obliged to serve tleaging in a traditional manner — i.e. against
receipt by a postal operator, its employees orralighorised persons or bodies. In practice,
service by a postal operator was chosen most coymibrit was impossible to serve the
document in a proper way (i.e. to the addressesopally), the postal operator tried to serve
it in a substitutive manner, i.e. to an adult htvaé@ member (if such a person was present
and agreed to convey the pleading to the addresseighbour (if it was impossible to serve
the document to the addressee as well as to ahtezildehold member, the neighbour agreed
to convey the document to the addressee, and armation stating where the mail addressed
to them can be found was left in the addresseeisbugr); housekeeper (if it was impossible
to serve the document to the addressee as well as aadult household member and to a
neighbour, the housekeeper agreed to convey thented to the addressee, and an
information stating where the mail addressed tontban be found was left in the addressee’s
mail box); or, in a situation in which despite suattions it was not possible to serve the
document, the so-called service by issuance ofadwace notes took place. It means that a
notice that the mail was in a specific post offizen the office of a given county was left in
the mail box of the addressee, the door of theartagent or in a visible place next to the
entrance to their premises, together with infororathat it could be collected within 7 days
from the day on which the notice was left (the abded first advice note), and if the mail was
not collected, the deliverer was obliged to leave $o-called second advice note with an
information, that the mail could be collected witHi4 days from the date of the first advice
note. The mail was deemed delivered on the 14th-deyunting from the day on which the
first advice note was left — and the uncollected mas returned to the sender, who entered it
in the case files and treated it as deliveredadt, fin such a case, presumption of service took
place, since the service brought the same legaktsffthat would occur if the mail was
actually delivered to the addressée.

Starting from 11 May 2014, regulation regardinge tiservice via electronic

communication means has been amended and, degpéarances, the amendment was quite

18 Such a service is called the traditional service.
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serious. First of all, it has to be noticed that tibligation of the administrative body to serve
a pleading via electronic communication means acatipresent in three situations. Pursuant
to 39 of the CAP, the obligation exists when a partydibrer participant of the proceedings):

- firstly, submits a request in the form of an &lecic document via electronic mail box of
the public administration body (Article 3§ 1(1) of the CAP);

- secondly, requests the public administration btatysuch a service and provides the
public administration body with an e-mail addreagi¢le 39' § 1(2) of the CAP);

- thirdly, consents for pleadings related to thecpedings to be serviced via the said
means and provides the public administration boilly an e-mail address (Article 38 1(3)
of the CAP).
Attention should be paid to the fact that in thst lavo cases the party, as well as the other
participant of the proceedings, are obliged to mtevhe administrative body with their e-
mail address to which the service is to be madeleUrirticle 63 § 3b of the CAP, if a
request submitted in the form of an electronic doent does not contain an electronic
address, the administrative body assumes that ppai® address is the one from which the
request in the form of an electronic document warsds If, however, the request was not
submitted in the form of an electronic document ibicontains the request mentioned in
Article 39" § 1(2) of the CAP (i.e. request for service inedectronic form), the service is
made to the address mentioned in Article 63 § Zhef CAP, i.e. in the traditional way.
Nevertheless, in such a case, the administratidy mobliged to inform n the first serviced
pleading about the necessity to provide an e-mddress in the request for service via
electronic communication means. It has to be maatidhat it obviously is possible to resign
from the service via electronic communication medhsrsuant to Article 39§ 1d of the
CAP, every time a party (or other participant aé firoceedings) resigns from such service,
the public administration body is obliged to sepleadings in a manner prescribed for the
pleading, in the form other than the form of ancklmic document, i.e. traditionally.
However, it has to be highlighted that the revaoatf consent to electronic service must be
explicit, as it cannot be presumédThe abovementioned regulation related to thegakibn
to provide an e-mail address, which determinesctmesequences of failure to provide it, has
without a doubt an ordering character and in arsg @annot be described as a revolutionary.
The same cannot be said about Articlé 891(1), which was introduced to the CAP. This

amendment — although apparently not very significadeserves to be considered as a very

" A. Wrébel,Komentarz aktualizowany do art.’3@odeksu pospowania administracyjnega.ex el 2014.
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serious one and, moreover, far-reaching in termscarisequences. As it was already
mentioned, the provision stipulates that the servsc made via electronic communication
means if a party (or other participant of procegd)nsubmits a request in the form of an
electronic document via electronic mail box of phublic administration body. Thus, in such a
case, the administrative body becomes obliged twicge documents via electronic
communication means. The change is significantesibefore the amendment, the obligation
to serve pleadings via electronic communication meeaccurred when a party explicitly
requested such a service or consented to it. in taday, it is enough for the party to submit
a request via electronic communication means,taelodge a request in the form of an
electronic document via an electronic mail box bé tpublic administration body. The
introduction of this amendment to the CAP provisiavas revolutionary due to the fact that
the declaration (on the intent to have pleadinggeskin an electronic form or on the consent
to such a service) of the person submitting suakgmest is no longer necessary for the
administrative body to be obliged to serve pleaslimgan electronic form to the foregoing
person. A party (or other participant of the praliegs) does not submit any declaration; it is
enough for them to lodge a request in the mannecifipd in Article 39 § 1(1) to charge an
administrative body with the aforementioned obligat The regulation seems to indicate that
traditional service will not be the rule in evergse — if a party (or other participant of the
proceedings) submits a request in the form of antenic document via an electronic mail
box of the public administration body, electrongcvsce will be the rule. On the other hand, if
a party (or other participant of the proceedingssinot want to have pleadings addressed to
them serviced electronically, despite having lodgeaequest via electronic communication
means, they must resign from such a service — wtidrly results from Article 398 1(1d)

of the CAP. Therefore, in order to charge an adsiiaiive body with an obligation to serve
documents in a traditional manner, a declaratioresiignation from the service via electronic
communication means must be submitted to the adtrative body.

Another new and surprising legal solution introgldicby the legislator to the
provisions of the Code of Administrative Proceedirgythe presumption of electronic service.
In accordance with the wording of provisions forgfdye the amendment, which entered into
force on 11 May 2014, an unsuccessful attempt teicgea pleading electronically obliged
the body to serve the pleading in a traditional waynder Article 46 8 3 of the CAP. The
provision is still in force, although its meaningshchanged after the last amendment.

Pursuant to its current wordingn“the case of service via electronic communicatiwans,
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such a service is effective if the addressee auosfihe receipt of the pleading in the manner
specified in 8 4(3) However, pursuant to Article 46 8§ 4 of the CAMy order to serve a
document in an electronic form, the public admmaison authority shall send to the
electronic address of the addressee notice comigimine following:1) indication that the
addressee may receive the document in electromg, ) indication of an electronic address
where the addressee shall download the documentcanfirm its receipt; 3) instruction
concerning the manner of receipt of the documenpairticular the manner of identification
under the indicated electronic address in the infation and communication system of the
public administration authority, and information r@erning the requirement to sign the
official confirmation of receipt, as described intidle 20a of the Act of 17 February 2005 on
Computerisation of Entities Performing Public Ta%k&t the same time, the legislator
stipulated in Article 46 8 5 of the CAP thalf ‘a pleading in the form of an electronic
document is not collected in the manner specifire@ ¥(3), the public administration body
sends, after the lapse of 7 days from the day achatine information was send, another
notice that the pleading may be collectdtdmeans that the legislator has provided fa& $o-
called electronic advice note. Moreover, in the adeel Article 46 8 6 of the CAP, the
legislator highlighted thatlf' a pleading is not collected, the service is deérto have been
made after the lapse of fourteen days from theasawhich the first notice was sénlt has

to be remembered that the wording of Article 46 & éhe CAP mentions the notice which is
obtained, within the framework of a service systerg, ePUAP system, by the party (or other
participant of the proceedings) to which the adstmative body attempted to service a
pleading within the said system. At the same titheannot be ignored that the legislator
stipulates in Article 46 § 7 of the CAP thaidtices referred to in § 4 and 5 may be created
and sent automatically by the information and comication system of the public
administration body, and receipt of these noticesat confirmed What is more, pursuant to
Article 46 8§ 8 of the CAP,If a pleading in the form of an electronic documentieemed
serviced under 8§ 6, the public administration betiall allow the addressee of the pleading
to access the content of the pleading in the formnoelectronic document during at least 3
months from the day on which the pleading in thenfof an electronic document was deemed
served and the information about the day on whiah gleading was deemed serviced and
days on which notices referred to in § 4 and 5 weet, contained in the body’s information
and communication systefherefore, when an administrative body considepteading to

have been serviced, it becomes obliged to prowidess to its content and to the information
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about when the pleading was deemed serviced and adieces, i.e. the first and the second
electronic advice notes, were sent for the periodtdeast 3 months after the day on which
the pleading was deemed serviced. The informatidinbe available in the information and
communication system of the body. The said obligatf the administrative body seems to
be illusory. The addressee of the pleading uswallynot be aware that any proceeding used
to take or is taking place with regard to them &hat they were the addressee of any
documents and, thus, they probably will not ben&bim the possibility which must be
provided to them by the body during at least 3 msnin conformity with Article 46 8§ 8 of
the CAP. Therefore the provision is only apparestgnificant for the party — the addressee
of pleadings — as the party will not benefit frome tregulation, and even if they do, it will be
only for informational purposes. Potentially, it ynalso be useful to prove that one of
conditions for the restitution of term, mentionadAirticle 58 § 2 of the CAP, is met.

There is no doubt that administrative bodies, bbydhe rule of law principle, are
obliged to act on the basis and within the law. réfage, considering the foregoing
regulation, they must — if a request is submittganeans of electronic communication means
and the requester does not resign from electramdce — service a pleading via electronic
communication means, and if it is not collecteekytlare obliged to send the second notice,
the so-called second electronic advice note, refleto in Article 46 8§ 5 of the CAP. If the
pleading is not collected after the lapse of 14sdapunting from the day on which the first
notice was sent, it is deemed serviced on thatidayafter 14 days from the day on which the
first notice was sent. Thus, the presumption ofviser takes place, and the indicated
regulation excludes the possibility to deliver fiieading in a traditional manner, e.g. by mail.
While analysing the presented regulation it is <o wonder whether it does not threaten
the right of the parties to actively participatetire proceedings and, in particular, in the
principle of providing factual and legal informatioln fact, it is hard to assume that parties
(especially at the beginning of application of thisgulation) know these principles.
Moreover, usually, parties will expect to have plegs serviced in a traditional manner
anyway.

Another quite revolutionary solution is the redida adopted by the legislator within
Article 39" § 1a of the Code of Administrative Proceedingse Phovision stipulates, that a
“Public administration body may request a party thev participant of the proceedings to
consent to have pleadings serviced in the formnoélactronic document in other categories

of individual cases disposed of by the body smetiy the bodyand, moreover, pursuant to
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Article 39" § 1b of the CAP, aPublic administration body may request the consefgrred
to in 8 1(3) and/or § 1a by sending the requestel&tronic communication means to the e-
mail address of the party or the other participanftthe proceedings and provisions of
Article 46 § 3-8 of the CAP do not apply to theuest (referred to in Article 3% 1b of the
CAP) (Article 39 § 1c of the CAP). The legislator allowed admirtitre bodies to request
parties to consent to electronic service somewhatéforth, i.e. in other categories of cases
specified by the body. A body is to sent the retjfm@sconsent via electronic communication
means, but the legislator did not provide for thpleability of Article 46 § 3-8 of the CAP.

It is also necessary to notice that, by amendergegal provisions regarding summons,
i.e. Article 50 § 1 of the CAP (as well as Arti@é § 2 of the CAP, i.e. provision concerning
summons to participate in a hearing), the legislaitowed both the summons and the
summons to participate in a hearing to be servionethe form of an electronic document.
Article 50 § 1 of the CAP stipulates, thak ‘public administration authority may summon
persons to participate in the actions undertakem @0 give explanations and testimony
personally, through an attorney-in-fact, in writiog in the form of an electronic document, if
it is necessary to decide on the matter or perfoffitial actions” In turn, Article 91 § 2 of
the CAP states thaParties, witnesses, experts and state and selfrgoent organisational
units, organisations and other persons summonegaticipate in the hearing shall be
summoned in writing or by an electronic docurnienbere is no doubt that, on the one hand,
the regulation makes it easier for administratigdibs to proceed and observe to the principle
of fast proceedings. On the other hand, it may teadany abuses that will be far-reaching in
terms of consequences. It is not possible to excthd occurrence of a situation in which a
potential party agrees, somewhat henceforth, te Ipdeadings serviced electronically for the
purposes of categories of cases specified by andiody — i.e. replies positively to the body’s
request presented under Article'31a of the CAP — without being aware of consegesn
of such a consent. And the consent will be effectiv the future, i.e. with regard to all
categories of cases specified by the body in theest, not only to the one taking place at that
time. Therefore, the body will be able to institgi#sequent proceedings — as long as they
fall within the scope of categories specified i tlequest — and serve generated pleadings in
an electronic form. At the same time, due to tresspmption of electronic service introduced
to the Code of Administrative Proceedings — Artide8 6 of the CAP, the body will be able
to conduct and terminate proceedings, consideringh sa service to be effective. The

regulation is dangerous, considering that a oneengconsent is effective until it is revoked,
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and subsequent proceedings initiaedofficio may be instituted after several years. After
such a long period, persons having given the cdansgnprobably have forgotten that fact
and will have stopped visiting the website of ePUAPof a different information and
telecommunication system on a regular basis. Ofssyun the light of applicable legal
provisions, the fact that a given person does oosult e.g. the ePUAP platform will not
prevent the body to effectively serve documentanrelectronic form, as the presumption of
electronic service will apply. As a result, procegdmay be effectively initiated, conducted
and terminated, and an administrative issued wilisiframework will be effective in legal
transactions. For clear reasons, i.e. due to ttled&information, proceedings in the second
instance as well as court and administrative prdiogs will not take place. The party to the
proceedings will probably learn about the procegslias late as at the stage of administrative
enforcement proceedings — when an enforcement @ythvall apply specific enforcement
measures.
Conclusions

It seems that the amendments introduced by thesldégr are currently too far-
reaching, and their consequences for potentialgsadf the proceedings are too serious. At
the same time, they were preceded by no wide-sotdemation actions. There is no doubt
that service systems — including ePUAP — are stilh a new, not to say exotic, solution in
Poland that it is hard to accept the introducedtswis. Therefore, it cannot be assumed that
an average Pole, who is not legally cautious and ddes not perceive the importance and
consequences of service — will constantly checksthtus of their mail box in such a system.
Of course, in the abovementioned cases, the adnaitve body will be obliged to serve
documents to the said mail box, and they will Heative despite the lack of their addressee’s
response — the reason for that is the fact thatethislator provided for the presumption of
electronic service.

It is hard to accept the amendments proposedranutuced to the provisions of the
Code of Administrative Proceedings without objeatioAlthough they make it possible for
administrative bodies to observe the principleasit foroceedings and significantly reduce the
costs of the latter, the bodes are actually ableotaluct proceedings in accordance with the
law without the parties (or other participants) nogeiaware to the proceedings being
conducted. There is no doubt that such legal swistthreaten e.g. the principle of building
confidence in state authorities (stipulated in @eti8 of the CAP); principle of providing

parties with the right to actively participate ineey stage of proceedings (referred to in
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Article 10 of the CAP); as well as significantly akeen theignorantia iuris non nocet
principle with regard to administrative law. Thugjthough actions undertaken by
administrative bodies in the indicated cases ig&ingeneral principles related to
administrative proceedings, they are consistertt wrbvisions regulating electronic service,
and the fact is hard to accept. It is possibleryotd explain that the indicated specific
provisions regulating the rules related to elegtr@ervice are exceptions from general rules.
However, it is impossible to state in the name batspecific and identifiable good they were
introduced. What good could be more important tkfza rights protected by provisions
regulating general principles of administrativeqaedings.

To conclude the considerations, it an a littletihaky question could be posed: may an
administrative body serve a document by e-mail? aimeysis of exclusively Article 3%f
the CAP is not sufficient to answer it. Althoughtisie 39 of the CAP mentions the e-mail
address to which a body shall serve documents leigtrenic communication means, but
within the meaning of Article 2(5) of the Act of 18ily 2002 on Rendering Electronic
Service$®. However, the ARES defines both the electronic momication means and the e-
mail address. It has to be emphasised that botthencase of definition of electronic
communication means and of definition of e-mail r@dd, electronic mail is mentioned as
referent example. Therefore, while analysing Aeti@d of the CAP in conjunction with
Article 2(5) and Article 2(1) of the ARES, it is ggible to conclude that an administrative
body may serve documents via electronic commuminatieans. However, such a conclusion
is wrong. In fact, it has to be noticed that Aiiel6 8 4 of the CAP specifically describes
activities which must be conducted by an administtabody when the latter serves a
document via electronic communication means. Timaturn, leads to a conclusion that an
administrative body servicing a document via etsdtr communication means is obliged to
serve it within the framework of an information asmmmunication system — such as ePUAP,
SEKAP, or similar, e.g. a so-called domain system.

The analysis of legal solutions introduced by ldggslator gives rise to many doubts
and objections. They threaten too much generatiples of administrative proceedings and,
therefore, are detrimental to interests of parteghe proceedings, as they considerably
weaken the parties’ procedural position. Moreowrgroduction of the said provisions was not

preceded by any social campaign aiming to inforengbciety. Thus, they are hard to accept.

18 Consolidated text, Journal of Laws of 2013, itet22. Hereinafter referred to as ARES.
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Abstract

Service is an important substantive technical dgti\as it produces legal effects through
facts. Within the framework of the latest amendmeit provisions of the Code of
Administrative Proceedings, significant changeseastroduced in the domain of service via
electronic communication means. It is a noveltyt tine mere submission of a request via
electronic communication means charges an admaftigr body with the obligation of
service via electronic communication means. Anotmavelty was the introduction of the
institution of electronic service. In the chapiglis also indicated that computerisation of all
activities may infringe general principles of admtrmative proceedings and interests of parties
to the proceedings.
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administrative proceedings, service, service \@agtebnic communication means,

presumption of electronic service
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INTRODUCTION

An analysis of experiences of highly developed toes makes it possible to
formulate a general conclusion that the cooperatibiscience and economy is related to
measurable advantages for both the cooperatinggyarand the information society which
benefits from the results of such a collaborati@ontacts between business entities and
research institutions are usually established tgiinahe use of legal instruments allowing for
the commercialisation of research results. Howewers important to notice that the
cooperation is not limited only to a simple andesél’e use of outcomes of scientists’ work
for the purpose of development of generally promiodmtrepreneurship. In fact, such a
cooperation must consist also in submission byesprtatives of the business sector of
problems which require to be solved and, at theeséime, constitute an incentive for
researchers to make intellectual effort within lingts of their competence. Only by ensuring
the possibility to use research results in praasci possible to encourage entrepreneurs to
collaborate with the academia. As for scientigtgallows them to verify the effectiveness of
their intellectual effort.

At the same time, among entrepreneurs represetit;ngector of small and medium
enterprises (hereinafter referred to as the “SMHEs"}he region of Lodz, the use of ICT
technologies in becoming more and more common,amiqular as far as information and
communication services for customer and contraséovice are concernkdlhe use of ICT
technologies in the SME sector should have a pesitnpact on the development of the
information society, by facilitating and optimisirige flow of information and ideas both
between enterprises and between enterprises aadrehscentres. In reality, however, the
flow of information is limited due to a low levef gocial trust and the lack of elaborated

partnership model in mutual relations, which resulh barriers to cooperation and to

! Regional Innovation Strategy for the Lodzkie Regi®RIS 2030, p. 17.



undertaking mutually beneficial actions at the iifstee between the economy and sciende.
response to the observed barriers to communicatmahinformation flow is the adoption of

the “open innovation” model in innovative solutioranagement in the SME sector.

“OPEN INNOVATION” INNOVATIVE SOLUTION MANAGEMENT MO  DEL

Due to a worldwide career of the term “open innmdt and of the model of
management of innovative solutions — intellectualperty assets — in SME, which is based
on it and which is often compared to the so-cdltddsed innovation” model, the meaning of
the term should be explained and an attempt tatgitii in the Polish legal reality should be
made.

The concept of the intellectual property managemandel based on the “open
innovation” was elaborated by American Scientistniye Chesbrough, working at the
University of California in Berkeley. According tilve said concept referring to the SME
business environment, small and medium enterpdeesot have sufficient financial means
and human resources to establish and maintainnwili@ir organisational and legal structure
elaborate R&D departments aimed at creating new iandvative technical solutions or
modifications of existing technical solutions, wiicould be applied in the industry and, as a
result, generate profits for a given enterptise

Assuming that the growth of an SME, like of evetley enterprise, should be based
on knowledge, if an SME does not have R&D faciitad its disposal, it is forced to purchase
the knowledge from other companies. The purchasknofviedge from other enterprises
requires, first of all, to invest a considerable oamt of funds, e.g. to licence fees or
repurchase of patents, and, second of all and msirtantly, it does not guarantee that the
acquired knowledge will be successfully implemerded accepted by the final beneficiary —
consumer. Thus, the purchase of knowledge fromhanogénterprise is not related to any
guarantee of future profits

The “open innovation” knowledge management modsb @loes not provide such a

guarantee, but it significantly decreases the nslated to the implementation of new

2 Collective work edited by A. GabryNajlepsze praktyki w zakresie wspé pracsodkéw naukowych i biznesu
przy  wykorzystaniu rodkéw EU, p. 35, electronic version accessed on 5.08.2014:
http://www.ewaluacja.gov.pl/Wyniki/Documents/ig_0gdf

% Open Innovation and Intellectual Property Right¥he Two-edged Swar®. H. Hall, the article available in
the electronic version at: http://elsa.berkeley/eldhall/papers/BHH09 IPR_openinnovation.pdf (asces
5.08.2014 r.).

* The Era of Open InnovationH. W. Chesbrough, the article available in thec&bnic version at:
http://sloanreview.mit.edu/article/the-era-of-opganevation/ (access: 4.08.2014).
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solutions knowledge-based in an enterprise, siheerisk is divided among many business
entities. In simple terms, the intellectual propemntanagement model which is at present most
commonly used by enterprises consists in achiesamgpetitive advantage through obtaining
protection of elaborated technical solutions. Twistection model provides its beneficiary
with exclusive rights to the technological solutielaborated by the entrepreneur. Thus, the
entrepreneur who has obtained an exclusive riglat goven technical solution may at their
full discretion decide on the future of the solatidn particular, they may decide not to
disclose the solution outside the enterprise araloov for its modifications aimed to adjust it
to the needs of the market and of the informatmeiety. At the expense of the development
of knowledge concerning a given solution, they ob&n advantage in the market, since they
hinder or prevent other entrepreneurs or parti¢gpahthe market from using the elaborated
solution.

The “open innovation” concept offers a differenpegach, encouraging enterprises to
share individually elaborated knowledge among tledves in order to adjust it to the needs
of the market and use, while maintaining mutuahgaNevertheless, it must be highlighted
that the “open innovation” idea has nothing in casnnwith the “open source” concept. The
“‘open source” idea assumes a free-of-charge sharinglaborated solutions only on the
condition that an entity which uses the solutiomider to modify it also shares the modified
solution free of charge. In turn, the “open innawat model, although it does not negate the
necessity of protection of intellectual property, shows that, in the era of modern
technologies, inhibiting access to elaborated teahrsolutions, maintaining large R&D
departments and conducting expensive litigatioggnding patent protection is a waste of
time, money and human resources, which could bé tesenaximise profits obtained thanks
to the cooperation related to sharing knowledgé wiher entrepreneuis

In centre of the foregoing deliberations is the aapt of knowledge, and actually its
carrier in the form of intangible goods, as wellthe question of their appropriate legal
protection. It has to be highlighted that the ukthe “open innovation” model in the context
of intellectual property goods management in aerpnise does not exclude the necessity to
obtain protection provided for by the industriabperty law or to use protection based on

provisions regulating trade secret.

®> Open Innowavtion Benefits for SMBe article available in the electronic versidn letp://www.euris-
programme.eu/en/documents (access: 4.08.2014).
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PROTECTION OF INTELLECTUAL ASSETS

Effects of the intellectual work of man constititéangible goods. And the concept of
intangible good constitutes the focus of intelletforoperty law. At the same time, the notion
of intangible good is opposed to the notion of gisin.e. such material parts of the nature that,
in economic transactions, may be treated as indremoodd As opposed to the concept of
“thing”, intangible good represents certain intdobgi values which, if it constitutes an
outcome of intellectual work of man, should be pobéd due to their aesthetic, practical or
useful qualities The intangible character of the aforementioneatiganeans that they do not
occur in the surrounding reality as physical olgeghich can be seen. They exist in addition
to material goods, i.e. things which are only asst#tum allowing to learn about them.

Among intangible goods constituting an outcomentéllectual activity of man, it is
possible to distinguish works which are subjectapyright, as well as solutions and labels,
which are the subject of the industrial property.fa

A work is defined as a manifestation of creativeaivity of man, of individual
character and specified in any marinés for the term of solution, it covers inventioasd
other categories determined in provisions of lawwiver, while works, as intangible goods,
are legally protected regardless of their purpasetue, solutions — and especially inventions
— obtain protection as intangible goods only afteeting an additional condition — presenting
a capacity of industrial u§& Moreover, differences between the aforementicnehgible
goods are visible in the case of comparison ofstifgect of their protection. As far as works
are concerned, the law protects their expressiothd case of solutions, the protected good is
the idea comprised in the manner of their usage.

Both works and solutions, as intangible goods, earea certain monetary value and
provide benefits to the entity authorised to exsaights related to thém The intangible
character of the presented goods makes it impaeswbpbhysically protect this asset. The lack
of possibility to protect an intangible good inlaypical manner is accompanied with the ease
of other persons to use the good, including the éasopy and process it. At the same time,
creation of an intangible good, such as a work aohution, is related to considerable

financial and intellectual outlays, while costsusing, copying or implementing these goods

®W.J. Katner [in:JKodeks cywilnyCz  ogélna.Komentarzed. M. Pyziak-Szafnickiej, Warsaw 2009, p. 468.
" R. Golat,Dobra niematerialneKompendium prawndydgoszcz-Warsaw 2005, p. 16.

8 U. Promi ska [in:] Prawo w asnoci przemys owejed. U. Promiskiej, Warsaw 2005, p. 16.

° R. Golat,Prawo autorskie i prawa pokrewn@/arsaw 2008, pp. 33-37.

10w, J. Katner [in:]System prawa prywatnegBrawo cywilne-cz 0géing ed. M. Safjana, Warsaw 2007, p.
1237.

7. SzymanekPrawo w asnoci przemys owejWarsaw 2008, p. 21.
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are much lowé?. In this context, it is a problem to ensure effexiegal protection to the
entity which used its own efforts and resourcesréate a given intangible good.

Efficient protection may be guaranteed by legatrimeents provided for within the
framework of provisions of intellectual propertymaThe Protection is based on the
approach putting an emphasis on economic conseque&s; according to which the
intellectual property law is to constitute an incetive for authors and inventors to
further creation. The aim of the intellectual property law, whictopides authorised entities
with exclusive rights to use the object of protefiwhich in turn allows to gain profits, is
also to provide the information society with goaowsessary for further progress. That is the
reason why legal solutions regarding the protectibrintangible goods, adopted also in
Poland, are based on the ownership right. Additipnthese rights are of pecuniary nature
and occur on the basis of an administrative detisfa state body.

The exclusive character of the described rightsneidhat the authorised entity is
provides with a specified scope of monopoly, whictiudes the right to exclusive use for
profit or for professional purposes of the protdageod?. The absolute character of industrial
property rights makes it possible to effectivelyemxse the rights with regard to goods
constituting the object of the monopoly towards athier participants of legal transactions.
Third persons cannot enter the sphere of rightgigeed for within the monopoly attributed to
the authorised entity, subject to exceptions inetudn the law. However, the fact that
intellectual property rights constitute propertdicates that they may be effectively disposed

of.

PROTECTION OF INTELLECTUAL PROPERTY ASSETS UNDER PO LISH LAW
In Poland, the concept of protection of intangigds is implemented on the basis of

four Acts:

1. Act of 23 April 1964 — Civil Code (Journal of Law$ 1964, No. 16, item 93);

2. Copyright and Related Rights Act of 4 February 1994urnal of Laws of 2006, No. 90,
item 631, as amended);

3. Act of 30 June 2000 — Industrial Property Law (dalirof Laws of 2003, No. 119, item
1117, as amended);

12 M. du Vall, Prawo patentoweWarsaw 2008, p. 22.
13 U. Promi ska [in:]Prawo w asnoci przemys owejed. U. Promiskiej, Warsaw 2005, p. 22.
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4. Unfair competition Act of 16 April 1993 (Journal baws of 2003, No. 153, item 1503, as
amended);

Provisions of the Copyright and Related Rights Aobtect any creative, artistic and
scientific activity which may be significantly disguished from other existing achievements.
The provisions of the foregoing Act protect bothradaights of the author, i.e. the person
who created the work to which copyrights apply, #mel work itself against violations made
by other entities. The protection provided under tlopyright law is granted to the author
form the moment of the creation of a given workgamelless of the completion of any
formalities.

The object of protection under industrial properights are solutions of technical
nature. The said solutions are goods the role gmifisance of which reveal in the broadly
understood industry and which additionally constita result of intellectual effort of man.
Considering the rapid development of technology taw does not define particular
categories of solutions, but only indicates coodsi which must be met by a solution in order
for it to benefit from legal protection. One if thghts concerning industrial property goods is
a patent, the construction of which is based orciviélaw rights. It ensures legal protection
of inventions, which are understood as technickit&ms which do not clearly result form the
current knowledge and which are usable. Polish ipianws regulating industrial property
issues do not contain any definition of inventibmturn, they indicate features which should
be displayed by every invention so that it may b&tgrted by a patent. These features are
called conditions for patentability, and their sisnthe capacity of a given invention to be
subject to a patefit Patentability is displayed by all inventions, wier products or
processes, in all fields of technology, providedttthey are new, involve an inventive step
and are capable of industrial application.

In order to state whether an invention to be patén$ of technical character, it is
necessary to assess whether it may be classifidtiinwihe framework of any field of
technology. The “technology” should generally belenstood as all methods and ways of
influencing the matter, aimed to satisfy individealcollective human neetis

Another condition for patentability is an inventiggep or level, defined also as a
synonym of the term “non-evidence”. In order to e foregoing condition, an invention

14 W. Rakoczy, Patenty [in:] Wasno intelektualna w wiatowej Organizacji Handlu ed. J. Barty,
R. Markiewicza, Cracow 1998, p. 82.

53, Sotysiskie, Prawo wynalazczdin:] System prawa wasna intelektualnej Vol. I, ed. J. Szwaja,
A. Szjkowski, Wroc aw-Warsaw-Cracow-Gdsk-Lodz 1990, p. 29.
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must not clearly result from the current stateemfhinology, considering the knowledge and
skills of an average researcher or engineer. Thentive step condition means also that an
invention must solve a problem of technical nature.

The last conditions refers to industrial applicafia.e. the possibility to use an
invention in a technical way in any industrial atti. The industrial applicability condition is
met when an invention guarantees the reprodugibdit results and is useful from the
perspective of any domain of practical activitynén.

Moreover, it is necessary to emphasise the reqeiné@f novelty of an invention. The
novelty is defined as such a feature of an inventimnks to which the latter is not a part of
the previous (i.e. up to the moment of “occurrenaethe invention) state of technology. At
the same time, the state of technology should W@etk on a global scale. Thus, it is
impossible to obtain a patent if a given inventias already been somehow revealed.

The patent for invention itself, as a subjectivghtj enacts &gal monopoly for the
rightholder to use the solution being the subject foa given invention'®. Characteristic
features of patents include a legally specifiedpscavhich is determined by their duration,
territory of provided protection, objective scoplepootection and indications of manners of
using a given invention. In addition to the foregpifeatures, a patent — as a construction of
subjective right — may be distinguished also witsaute efficiency, proprietary and formal
character. The absolute nature of a subjective rigreals at the moment of infringement of a
patent, i.e. an illegal encroaching of the scop¢hefmonopoly attributed to the rightholder
which entails certain legal sanctions.

The object of protection under industrial propeights are also intangible goods of
market and marketing character, including tradesarid industrial designs. Like in the case
of technical solutions, in order to obtain protentunder industrial property rights, the said
intangible goods must meet conditions specifiedthy law. Inventions, trademarks and
industrial designs are subjected to protectionr dfte conduct of appropriate procedure (e.g.
patent procedure).

The protection under industrial property rights wscpursuant to an administrative
decision issued in Poland by a central administeabody — the Patent Office of the Republic
of Poland — or by an competent international officebody after the conduct of a complex

procedure and payment by the applicant of an aptepadministration fee.

8 W. KotarbaOchrona w asnaci przemys owej w gospodarce polskigfarsaw 2000, p. 64.
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Copyright law and industrial property rights do wonhstitute one branch of law within
the framework of which an entrepreneurs may seekheir interests to be protected. The
Polish legislator adopted a model of cumulativetgrtion of intangible goods. As a result, a
situation in which one intangible good is protectedier copyright, under industrial property
right and under regulations concerning unfair cotmipe, e.g. in terms of trade secret, is thus
possible. Moreover, with regard to the scope whishnot protected by any of the

aforementioned acts, protection should be searfdrachder the Civil Code.

INTELLECTUAL PROPERTY MANAGEMENT MODELS IN THE SME SECTOR
The foregoing considerations explain the rulesritangible goods protection adopted

within the Polish legislation and constitute anraduction to the analysis of the way of
managing intellectual property in an enterprisetlo basis of the “open innovation” model,
compared to the commonly used “closed innovationtiat.

The latter, using the construction of rights prateg intangible goods based on the
right of property and of monopoly to use the resuwf one’s intellectual activity, is not
adjusted to the modern, dynamically developing m@askhich forces the introduction of
newer and newer solutions based on changing prefeseof consumers. In order to base
one’s innovation management system on the “closedviation” model with the aim of
obtaining a competitive advantage according to“finst come, first served” principle, it is
necessary to invest significant financial means laundan resources. It is the only way to use
the knowledge of those people to elaborate newtisaki At the same time, due to the
engagement of those means and resources, the reneep does not want to share the
elaborated knowledge with other entities operatmghe market, even if the knowledge is
temporarily not practically used in a way allowihgy profit maximisation. Under legal
instruments provided to protect intangible goots, éntrepreneur is authorised to hide such
knowledge for a defined period and to make it ieastle for other enterprises.

Consequences of such a behaviour of the entreprénpinge directly on consumers,
who do not obtain a better product due to the fefathe entrepreneur possessing an
innovative solution of the actions of competitaais, after having obtained the knowledge of
the innovative entrepreneur the competitors cosklitiin the market without having to incur
high costs of its elaboration. However, it is o tonstruction of intellectual property rights
which provide entrepreneurs with the exclusive trigh use the effects of their or their
employees’ intellectual work, including the monopobd decide on leaving the innovation
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unrevealed to the detriment of consumers that iblamne, but the lack of trust to other
enterprises operating in the market. They are densd as competitors, not as potential
trading partners.

According to the objectives of the “closed innowati model, an enterprise should
operate alone in the market and concentrate onlymaking profits. To this end, an
entrepreneur should individually search for ane tire most talented employees and prevent
competitors from taking over the employees by piing the latter with high remuneration.
In order to be able to pay high remuneration to ¢neployees, it is necessary for the
enterprise to generate considerable income. Themacmay be obtained only when the
enterprise is the most competitive in the market, offers better products for a lower price.
To make it possible, the enterprise must alwaysehidne most current knowledge at its
disposal and, based on that knowledge, place name&rnewer innovative solution on the
market before its competitors. However, a simpleluteon is to obtain protection of
elaborated innovative solutions and, with the usthe monopoly received by these means,
maintain the elaborated knowledge and solutionkiwthe enterprise, preventing competitors
from the possibility to use the knowledge and tbkitsons. It allows to generate the same
profits without having to market a new product aatithe same times, makes it harder of
impossible for other entrepreneurs to conduct Ré&ith wegard to the product.

The “open innovation” model is a response to img&irbns of the “closed innovation”
model, allowing at the same time to maintain th@staction of regulations protecting
intellectual property by means of property rightdalegal monopoly to use elaborated
innovative solutions. However, contrarily to theld®ed innovation” model, the “open
innovation” model is founded principally on trust a basic element of success in the market
and establishment of cooperation with trading pagnIn fact, cooperation with trading
partners constitutes the central notion of the fopeovation” model. For example, within
the framework of the cooperation, trading partrexshange their knowledge concerning a
given product and provide each other with licensesse the possessed patents in order to
modify the product and, on the basis of a jointhberated solution, to sell it in the market for
the benefit of both partners. Within the framewardkthe “open innovation” model, two
entrepreneurs do not need to engage individualhsiderable financial means and human
resources in order to obtain the same solution -haovative product. However, at the

expense of unsure higher profits and competitiveaathge, they establish cooperation with
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the aim of elaborating an innovative product whk tise of jointly possessed knowledge and
in order to jointly benefit from the collaboration.

The aforementioned model allows to invest saved$un other actions determining
the competitiveness of a given enterprise. At thmes time, it makes it possible to make
profits thanks to the elaborated knowledge, whies wot one of the strengths of the “closed
innovation” model. In the “open innovation” mod#ie elaborated technical solutions which,
at a given stage of development, are not neededdiyen entrepreneur to be used in practice
and which, in the “closed innovation” model, hademain unrevealed should be shared with
other entities operating in the market in exchafogea licence fee or share in profits made
thanks to the use of a given solution by thesdiestithe latter having an idea of industrial
application of the solution, or in exchange forrgigithe modified solution elaborated on the
basis of knowledge provided by the first entrepuerier further modification and sharing.

It must be highlighted that the choice of the SME ntellectual property
management model does not influence the validity dégal protection of the property
under applicable provisions. Intangible goods, which are often worth more thamgible
goods, should be protected both within the framé&vadrthe “closed innovation” model and,
above all, of the “open innovation” model. The dattequires even more emphasis to be put
on the legal protection of intellectual propertyden concluded agreements or licence
agreements, which regulate principles of coopemnabietween at least two enterprises willing

to share their knowledge and, thus, to make adtitiprofits.

CONCLUSION
The choice of an intellectual property managemendlehin the SME sector is not a

legal problem but only a question of choice of dieative model of conducting business
activity focused on knowledge and its use in thfermation society, i.e. a society open to
innovation. While implementing business solutiomplied by the “open innovation” model,

an entrepreneur should still use instruments ddllegotection of their intellectual resources
in the form of know-how, inventions or industriasigns under solutions provided for by the
provisions of intellectual property law. As for éliectual resources which temporarily cannot
be used in practice by a given enterprise, thewlshbe made available to other entities
operating in the market under licence agreemermspearation agreements or consortium

agreements.
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At the same time, considering the experiencesgiilnideveloped countries, practices
should be elaborated with the participation of tlagonal regulator with the aim to optimise
the collaboration between academia and business.pfactices should take into account
factors which favour the strengthening of contastireen scientific centres and enterprises,
such as regulatory environment supporting the catipm of the two milieus, precise
regulation of the protection and management ofledwial property, creation of an incentive
scheme addressed to researchers conducting studissues the solution of which could be
applied in practice, creation of organisationattsiaittached to scientific centres which would
maintain contact with entrepreneurs, identify theieeds, find solutions through
commercialisation of scientific research resultsd amanage intellectual property of
researchers.

Taking the foregoing factors into considerationawpanied by building social trust
both between business entities from the SME sectdrbetween those entities and scientific
units, as well as the use of innovation managem®udel based on the “open innovation”

methodology, will contribute to the developmenttwé information society.
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ABSTRACT
The article concerns the question of legal protectf intellectual property within the

framework of the “open innovation” model of managatof innovative solutions in the
SME sector. The intellectual property managemerdehfounded of the “open innovation”
concept seems to be a beneficial solution for prereeurs not having sufficient funds for
research and development.

The aim of the present paper is to explain theomotf intellectual property and its
significance for the development of SMEs, as wesllt@ characterise instruments for legal
protection of the property applicable in Polanddétailed analysis of provisions protecting
innovative solutions makes it possible to statet thatrepreneur’s choice of the “open
innovation” model as a way to manage intellectusdpprty in the enterprise may be
favourable to the development of the knowledge-thaseiety.
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